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Performance Audit Report 

Sale of Block 8 Section 48, Fyshwick 

The Auditor-General, Mrs Tu Pham, has presented a Performance Audit report titled Sale 
of Block 8 Section 48, Fyshwick to the Speaker for tabling today in the Legislative 
Assembly. 

There has been significant community interest and media coverage about the sale of the 
Fyshwick site. The sale has also received considerable attention in the Legislative 
Assembly.  

Land in the ACT is one of the most valuable resources available to the Territory to achieve 
desirable financial, planning and social outcomes. It is important that the Assembly and the 
community have full confidence that appropriate processes for disposal of land are in place 
to achieve the best possible outcomes for the Territory. 

The Land Development Agency (LDA) and the ACT Planning and Land Authority 
(ACTPLA) are established as statutory bodies under the Planning and Land Act 2002 with 
important responsibilities for managing land in the ACT on behalf of the Territory. 

The sale of Block 8 Section 48, Fyshwick in December 2005 was by restricted auction. 
LDA was the Government land vendor and ACTPLA had responsibility for advising and 
deciding on planning issues. 

Key Audit Findings 
Key findings in the audit of this land sale reflect weaknesses in the communications 
process and lack of clarity of information, rather than any fundamental flaws in agency 
procedures or administrative processes. The weaknesses resulted from a sale process in 
which two key agencies each operated separately according to its own established 
procedures, rather than in a way to ensure all aspects of the process were fully coordinated 
at all stages to provide efficient and effective services to parties involved. 

Sale Process 
• LDA has sound policies and procedures for the sale of land that are generally in 

accordance with good practice principles observed in other jurisdictions in 
Australia.  

• Appropriate policies and procedures were in place during the sale of Block 8 
Section 48, Fyshwick and appropriate practices were employed by LDA in the 
evaluation of Expressions of Interest. 
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• LDA’s marketing strategy, which emphasises a bulky goods retailing opportunity, 
was consistent with market research information prevailing at that time. There 
was no evidence of any intention by LDA to mislead or restrict potential bidders. 

• The sale documentation was sufficient to enable bidders to conduct normal 
commercial due diligence. However, there was a lack of clarity in the related 
planning controls in the Territory Plan that were applied to the Lease and 
Development Conditions for the site. The clarity of the sale documents could have 
been improved with the inclusion of an appropriate interpretation of the Territory 
Plan as applied to the site. 

• The existing Operational Protocol between LDA and ACTPLA did not provide a 
framework for dealing jointly with communications with potential and shortlisted 
bidders during the sale process. Agreed administrative arrangements in the 
Operational Protocol should be strengthened to ensure that important planning 
information bearing on the sale of land is passed between the two agencies and 
communicated as appropriate to all bidders. This should provide greater public 
confidence in the probity, fairness and transparency of a sale process. 

• In the absence of an agreed single point of contact for the sale, LDA did not feel 
bound to communicate to all registered bidders certain relevant planning 
information provided by ACTPLA. This led to a claim that some parties received 
preferential treatment. 

• Notwithstanding the above, there was no evidence of any conflict of interest or 
unfairness that might have compromised the integrity of the sale process. 

• LDA’s current systems and practices in respect of land disposals could be 
improved by developing and implementing specific risk management and probity 
plans for all major land sales that it undertakes. 

Planning Issues 
• Various inquiries to ACTPLA indicated that there was some level of uncertainty 

regarding the planning controls applied to the site. Better practice would have 
required ACTPLA and LDA jointly to clarify this issue before the auction. 

• As the lack of clarity regarding the interpretation of aspects of the Territory Plan, 
particularly the permissible uses of industrial areas or land use restrictions, 
remained after the land sale, ACTPLA should consider the merit of further 
clarification of the industrial land use policies.  

• Many key stakeholders, including industry groups, appear to have an 
understanding of the Government land use policy that is different to that held by 
ACTPLA. 

• Legal advice examined by Audit offered different interpretations of the relevant 
land use control in the Territory Plan. In addition, Audit did not find conclusive 
documents during the development of Variation 175 to the Territory Plan, to 
indicate a clear policy intention to relax the 3 000 square metres limit per lease for 
shops other than bulky goods retailing. Accordingly, Audit was unable to offer a 
conclusive interpretation of this aspect of the Territory Plan and thus of the 
particular permitted general retail use of Block 8 Section 48, Fyshwick (and other 
Precinct ‘b’ industrial land). 
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• ACTPLA afforded no preferential treatment to Austexx Developments Pty Ltd or 
to any other potential purchaser. ACTPLA endeavoured to maintain an 
appropriate balance between ensuring consistent information was provided to all 
inquirers, and ensuring commercial-in-confidence information provided by one 
bidder was not advertently or inadvertently transmitted to commercial 
competitors. Audit notes that it is not always easy to achieve such a balance. 

Outcomes for the Territory 
• The sale of Block 8 Section 48, Fyshwick for $39 million returned an appropriate 

financial outcome for the Territory on the basis of the permissible uses for the site 
of bulky goods retail, non-retail commercial, restaurant and shop uses. 

• LDA’s valuers based their valuations on an interpretation of the lease purpose 
clause in the Lease and Development Conditions for Block 8 Section 48, 
Fyshwick that considered bulky goods as the main use and gave lesser emphasis 
to other, higher uses such as general retailing. This approach represented a risk 
that the land might have been undervalued for the purpose of setting a reserve 
price. Despite this, Audit is of the opinion that interested bidders (at least Austexx 
and the Capital Property Group) were reasonably informed of the potential use of 
the land, and that market forces operated to ensure an appropriate financial return 
to the Territory for the sale of the lease. 

• LDA’s reserve price set for the land was $13.5 million, compared to an indicative 
value of around $21 million provided by an independent backcast valuation 
commissioned by this audit. Audit’s expert valuer considered various scenarios of 
mixed uses for the site, and the $21 million valuation represented a development 
scenario of equal uses of bulky goods and direct factory outlet (DFO). 

• The auction price of $39 million was well above that of the independent backcast 
valuation commissioned by Audit. 

• Audit notes that it was not the Government’s policy intention that the EpiCentre 
site should become a ‘town centre’ development like those in Woden, Belconnen 
or Tuggeranong. Accordingly, it is unlikely that a claim of a value for the site of 
$60 million could have been achieved. 

• The sale of Block 8 Section 48, Fyshwick generally conformed to the 
Government’s strategic planning policy intentions to the extent that it allowed 
increased diversity and flexibility of general retailing, and obtained a specific 
planning outcome intended for the EpiCentre development on Section 48, namely 
a significant bulky goods facility. The sale was also consistent with perceived 
consumer and industry demand for bulky goods and other retailing opportunities. 

• Audit did not examine and form an opinion on the impact of the approved 
Austexx development on the ACT retail hierarchy, or its consistency with the 
National Capital Plan.   Audit was advised that the National Capital Authority was 
undertaking a peer review of the ACTPLA delegate’s approval of the 
development to assess whether the approved development is inconsistent with the 
National Capital Plan. 



MEDIA RELEASE  
ACT Auditor-General’s Office 

Performance Audit Report Sale of Block 8 Section 48, Fyshwick 
 

 4

Recommendations 
Audit made three recommendations: 

Recommendation 1 

LDA should develop and implement specific probity plans and risk management plans 
covering all stages of all major land sales it undertakes. 

Recommendation 2 

For major Government land sales: 

(a) LDA, as the Government’s vendor, should act as a single point of contact to 
process all inquiries from, and dissemination of information to, interested parties 
about the sale, planning and other key regulatory matters.  

(b) Alternatively, ACTPLA and other key regulatory agencies should take 
responsibility for formally advising LDA about matters important to the sale 
process to enable LDA to properly inform the market. 

Recommendation 3 

ACTPLA should undertake further clarification of the Territory’s industrial land use 
policies, particularly in respect of permissible uses and land use restrictions. 

 
LDA disagreed with Recommendations 1 and 2. ACTPLA agreed with those affecting it 
(Recommendations 2(b) and 3). 
 

Further Information 
For further information, please contact Rod Nicholas, Director, Performance Audits and 
Corporate Services on 6207 0833. Copies of the report are available from the ACT 
Auditor-General’s Office (Level 4, 11 Moore Street, Canberra City) and from its website, 
www.audit.act.gov.au. 

 

http://www.audit.act.gov.au/
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