
Auditing for the Australian Capital Territory
The Auditor-General is head of the Auditor-General’s Office. He and

his Office act independently of the Government. The Office assists
the Auditor-General to carry out his duties, which are set out in the
Auditor-General Act 1996, by undertaking audits of management
performance and the financial statements of public sector bodies. The
aim is to improve public sector management and accountability by
firstly, ensuring the Legislative Assembly and the electorate are
provided with accurate and useful information about the management
of public sector resources and secondly, by providing independent
advice and recommendations for improving the management of public
resources.
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10 December 2001

The Speaker
ACT Legislative Assembly
South Building
London Circuit
CANBERRA ACT 2601

Dear Mr Speaker

In accordance with Section 17 of the Auditor-General Act 1996, I
transmit to the Speaker my Report titled Corrective Services – Review of
Certain Allegations for presentation to the Legislative Assembly.

This Audit was managed by Greg Martin.

Yours sincerely,

John A Parkinson
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REPORT SUMMARY

INTRODUCTION

1.1 This Audit arises from allegations of corrupt conduct referred to
the Auditor-General by the Department of Justice and Community Safety.
The allegations were referred to the Auditor-General as provided for in
the Public Interest Disclosure Act 1994. The allegations were reviewed
by the Auditor-General rather than the Department of Justice and
Community Safety because the Department’s letter of reference to the
Auditor-General stated that the Department was:

‘of the view that it would be highly desirable in the interests of an
independent and unbiased examination of this matter for any
investigation to be undertaken by an independent agency such as
the Auditor General’s Office.’

ORIGIN OF THE ALLEGATIONS

1.2 In August 1998 a detainee alleged several potentially criminal and
administrative matters to ACT Corrective Services management relating
to the Periodic Detention Centre1.

1.3 Corrective Services management decided that the potentially
criminal matters contained in the allegations would be referred to the
Australian Federal Police and, following completion of the Police
investigation, a full investigation of the administrative matters would be
conducted by Corrective Services. However, before referring matters to
the Police, a preliminary assessment of the evidence and possible charges
was conducted.

1.4 The allegations addressed in this Audit were made by a Corrective
Services employee who was involved in the conduct of the preliminary
assessment mentioned in the previous paragraph. The allegations made
refer to the conduct and management of the preliminary assessment and
not those made by the detainee (see para 1.2). The preliminary
assessment was provided to the Police in August 1998.

1.5 The allegations were publicised in the Canberra Times, radio,
television, through questions asked in the Legislative Assembly and, it is
understood, by dissemination by the person making the allegations to

1 A facility operated by ACT Corrective Services at Symonston which provide periodic detention as an
alternative to full time imprisonment for ACT offenders.
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organisations such as the Law Society. The public servants against whom
the allegations were made were constrained from publicly defending
themselves against the allegations because of their positions as public
servants.

NATURE OF THE ALLEGATIONS

1.6 The allegations addressed in the Audit were, in summary, that
three officials acted corruptly by engaging in conduct2 which involved
them not exercising their official functions in an impartial manner. Two
of the officials were alleged to have engaged in the conduct in order to
favour another employee with whom the officials each had some type of
relationship.

AUDIT SCOPE

1.7 As many of the allegations made have been, or are to be
investigated by others, the scope of this Audit was limited to addressing
allegations made to the Audit which were not being dealt with in other
investigations. Most of the allegations addressed in the Audit relate to
three Corrective Services officials who were alleged to be in conflict of
interest situations.

1.8 The specific allegations addressed by the Audit related to the
management of the apparent conflict situations, whether the employees
with apparent conflicts disclosed the conflicts and, if conflicts did exist,
whether employees acted improperly because of the existence of the
conflicts.

1.9 The allegations arose from activities which took place between 5
August 1998 and 14 August 1998.

1.10 Allegations not addressed in the Audit included:

• All allegations related to potentially criminal matters. These have
been the subject of investigation by the Australian Federal Police
which did not proceed with any criminal charges.

2 Public Sector Management Standard 1 –Ethics Part 4 provides an ACT Public Sector definition as
follows: “corruption” in relation to an officer or employee means that the officer or employee seeks,
obtains or receives any benefit, other than lawful salary and allowances, on the understanding that the
officer or employee will do or refrain from doing anything in the course of their duties or will attempt
to influence any other officer or employee on behalf of any person.

For other definitions of corrupt activity see Sections 7 and 8 of the NSW Independent Commission
Against Corruption Act 1988. Another definition is included in Section 3 of the Victorian
Whistleblowers Protection Act 2001.
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• Administrative problems which allegedly occurred at the Periodic
Detention Centre. Since the allegations were made a review of a
wide range of periodic detention matters has been conducted by
Corrective Services staff. The review addressed the alleged
administrative problems. The review produced thirty six
recommendations relating to operational procedures, amendments
to the Periodic Detention Act 1995 and Standing Orders for the
centre. The implementation of these recommendations has not
been examined by the Audit.

• Allegations relating to the dismissal of a Corrective Services’
temporary employee have been dealt with and dismissed by the
Supreme Court.

AUDIT APPROACH

1.11 In conducting the Audit, information was requested from within
the Department of Justice and Community Safety, interviews were held
and file examinations conducted. The Audit also made requests for
written responses to questions.

1.12 The Audit opinions were arrived at, in part, from assessing the
available evidence against the relevant guidance set out in the Public
Sector Management Act 1994, Public Sector Management Standards and
Best Practice Notes.

1.13 A detailed report on the Audit was prepared. The detailed report
was provided to the Chief Executive of the Department of Justice and
Community Safety.

PRESENTATION OF A SUMMARY REPORT TO THE
ASSEMBLY

1.14 The Audit is of the view that no public interest benefits would be
achieved by providing a detailed report to the Legislative Assembly.
Accordingly this summary report, which includes suggestions for
improvement formulated during the conduct of the Audit, has been
prepared for the Legislative Assembly.
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THE AUDIT RESULT

1.15 The Audit’s overall opinion is that, in relation to the persons
subject to the allegations examined in the Audit, the evidence reviewed
by the Audit did not support that corruption occurred.

1.16 The full reasonings supporting the audit opinion are set out in the
detailed report which has been provided to the Department of Justice and
Community Safety.

1.17 It is very likely that the reports published in the media when the
allegations were originally made would have led some members of the
public to believe that corrupt conduct had been engaged in by senior
officers of ACT Corrective Services. It is therefore important to point out
that neither this Audit, or the other investigations and court proceedings
referred to in this Report, concluded that any conduct of a corrupt nature
occurred.

FUTURE ACTIONS

1.18 During the process of the Audit some general issues came to
notice which, in the Audit view, require action to be taken. These are
described in the following comments.

1.19 The Audit understands that a review of the Public Sector
Management Act has been commenced in the Chief Minister’s
Department. The issues raised here could suitably be included in that
review.

Employees’ Avoidance of Conflicts

1.20 Section 9(k) of the Public Sector Management Act (the Act)
requires that employees should avoid conflicts. However employees must
also comply with lawful directions of their managers (Section 9(j) of the
Act). A potential result of this is that if a manager does not take
appropriate action to resolve a conflict for an employee, the employee in
the conflict situation will be placed in a position where, to avoid the
conflict as required by Section 9(k), he or she may have to act contrarily
to a manager’s directions. That is, an action taken by an employee to
comply with Section 9(k) could lead to the employee breaching Section
9(j). Conversely complying with Section 9(j) could result in the
employee breaching Section 9(k).

1.21 The Act imposes an obligation on employees to avoid conflicts
but the power to make the management decisions necessary to avoid the
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conflicts generally rests with managers. The legal requirement for
employees to avoid conflicts seems to presume more discretion for
employees in the conduct of their assigned duties than most generally
have.

1.22 A Best Practice Note3 provides guidance in relation to Section 9
(k) of the Act. Generally, the Best Practice Note guidance is directed at
managers and describes the actions managers may take when conflict of
interest situations arise.

1.23 The following situation was reviewed during the Audit. An
employee in Corrective Services made a disclosure to the employee’s
manager of an existing social relationship which had potential to create a
conflict of interest position for the employee. The manager made a
decision for the employee to continue with the duties which exposed the
employee to a potential conflict situation. As previously stated
legislation places an obligation on employees to avoid conflicts of
interests, however, the employee in this case was apparently directed by
the manager to continue in the conflict of interest situation. The Audit is
of the view that the action by the manager was not unreasonable in the
circumstances.

1.24 The relevant Best Practice Note does not fully address the issue of
how employees can meet legislated obligations to avoid conflicts while
also meeting legislated obligations to follow managers’ directions.

Suggested Action

1. It should be considered whether the Public Sector Management
Act and/or the Best Practice Note should be amended to clarify
managers’ obligations to take actions to enable their staff to
comply with their legal requirements to avoid conflict of interest
situations.

2. Clear guidance should be prepared and made available for
employees on options to take if their managers do not take
reasonable actions in relation to conflict of interest issues.

3. Consideration should be given to making provision for an
independent senior manager within each agency to be available to
receive disclosures in circumstances where employees are
concerned that their managers are not taking reasonable actions to
resolve conflict of interest issues.

3 Best Practice Notes are issued by the Chief Minister’s Department to provide advice to managers and
staff of the ACT Public Service on best practice. For the most part they are not legally binding.
However, occasionally mandatory or explanatory material relating to rules is included.



CORRECTIVE SERVICES – REVIEW OF CERTAIN ALLEGATIONS

6

4. The current guidance should be amended to include that concerns
raised with management, senior management or with unions be
documented.

Timeliness of Disclosure

1.25 Section 9(k)(ii) of the Public Sector Management Act requires
employees to disclose conflicts ‘as soon as possible after relevant facts
come to an employee’s notice’. In the Audit view this would seem to
require that specific disclosures need to be made as each conflict of
interest situation arises.

1.26 Employees on occasions may make disclosures of the existence of
interests which they believe could potentially lead to conflict situations
sometime in the future but which are not creating conflict situations at the
time the disclosures are made. These types of ‘in anticipation’
disclosures generally occur when a person commences in a new position.
It is also standard practice for people in executive positions to be required
to prepare ‘Declarations of Private Interests’ on taking up their positions.

1.27 If a conflict situation subsequently does arise ‘in anticipation’
disclosures, such as those made when persons commence in new
positions, may not be disclosures complying with Section 9(k)(ii). This
would be because all the relevant facts would not have ‘come to the
employee’s notice’ when the ‘in anticipation’ disclosure was made.
While the facts of the relationship potentially leading to a conflict
situation would be known, the particular occurrences which actually
created the conflict situation would not have taken place at the time of the
disclosure, and therefore could not have been known.

1.28 It is not clear that employees who make a general disclosure of
interests satisfy the current legislative requirement which is to disclose
conflicts of interest ‘when the relevant facts come to notice’.

1.29 The following situation was encountered in the Audit. An
employee in Corrective Services made a disclosure to the employee’s
manager of a personal relationship which could potentially have created a
conflict of interest situation in the future for the employee. When a
potential conflict situation did arise some considerable time after the
disclosure had been made the employee did not remind the manager of
the relationship. It should be noted that although the employee did not
specifically redisclose the existence of the relationship, this had no
impact on matters reviewed in the Audit.

1.30 As stated the legislation requires employees to make disclosures
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at the time when the relevant facts come to notice. The Audit was unable
to determine from the available guidance what this legislated timing
requirement actually means.

Suggested Action

5. The matter of when disclosures of conflict of interest situation
should be made needs consideration. Clearer guidance needs to
be given to employees whether or not there is a requirement to re-
make disclosures if relevant facts or the proximity of issues
change.

Documentation of Disclosures of Conflicts and Avoidance Action
Taken

1.31 Little documentation was prepared at the time the alleged matters
addressed in the Audit occurred. Documented information would have
provided a record of the disclosures made and the actions taken to address
those disclosures. The relevant Best Practice Note refers to it being
preferable for these matters to be recorded in writing. In the Audit view
it is ‘essential’ and not ‘preferable’ for officers to disclose in writing
potential conflicts to their managers. The documentation should include
the time, a brief summary regarding the perceived conflict of interest and
the resultant decision.

Suggested Action

6. Disclosures of conflicts and managers decisions in relation to the
disclosed conflicts should be documented at the time the
disclosures are made and decisions taken. Suitable arrangements
should be made to ensure privacy of the documentation.

DEPARTMENTAL RESPONSES

1.32 A copy of the proposed report was provided to the Chief
Executive of Justice and Community Safety. The Chief Executive’s
response was carefully considered and changes made to the report where
appropriate.

1.33 A copy of the proposed report was also provided to the Chief
Executive of the Chief Minister’s Department. The Chief Executive’s
response is set out on the following pages.



CORRECTIVE SERVICES – REVIEW OF CERTAIN ALLEGATIONS

8

CHIEF EXECUTIVE’S RESPONSE

1. "The Public Interest Disclosure Act provides a framework for
receiving and investigating disclosures and for taking action as
appropriate. Transposing an audit approach, including a report on the
public record to the Legislative Assembly, on a disclosure made under
the Public Interest Disclosure Act is, in my view, open to question. This
approach also risks an unacceptable adverse impact on individuals that,
in this case, cannot be justified by any countervailing public interest
flowing from substantial findings or systematic failures.

2. The provisions for dealing with disclosures provided in the
Public Interest Disclosure Act should have been followed.

3. In dealing with ethical decision-making, the report relates to a
complex area of public administration. An assessment of the ethics of a
particular decision depends on the context of the decision, and involves
value judgements as much by those who review decisions as by the
original decision-maker. In resolving questions of conflicting interests,
the appropriateness of a particular decision will depend very much on
the circumstances of the case, with reference to general principle. In
these circumstances, detailed and prescriptive rules may be of limited
value in resolving specific instances.

4. In relation to identifying real or apparent conflicts of interest,
the test should be based on the reasonableness of the actions taken and
decisions made at the time. Best practice for the occasion may then be
determined by whether a particular decision was appropriate or
defensible in all the circumstances of the case rather than, in
retrospect, whether the decision was right or wrong.

5. The report correctly notes that the Public Sector Management
Act 1994 is being reviewed and the obligations set out in section 9 will
be considered as part of that review. While consideration of these
matters are correctly left to that review, there are two related issues
flagged in the audit that I would like to comment on at this stage. One
issue is the possibility of conflicting obligations between paragraphs
9(j) and 9(k) and the second is the range of options available in dealing
with conflicts of interest.

6. The report suggests that paragraph 9(j), in requiring an
employee to comply with a lawful and reasonable direction, might be
thought inconsistent with the requirement under paragraph 9(k) for the
employee to take reasonable action to avoid a conflict of interest.
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7. As a general point, it should be borne in mine that many of the
paragraphs of section 9 overlap with each other, or are related in other
ways. These overlaps relate to the nature of the ethical obligations set
out in section 9. In endeavouring to cover a wide range of ethical
obligations, the section necessarily combines some broader principled-
based obligations with other more focused prohibitions. Further, the
requirement in paragraph 9(k) is to take reasonable action and the
flexibility provided by this expression should not be discounted. If the
relevant employee's actions are considered reasonable in the
circumstances then the requirement imposed by subparagraph 9(K) is
discharged.
8. As a general rule, where an employee's supervisor directs the
employee to continue with normal duties, the employee is entitled to
follow that direction. It would not generally be considered reasonable
action to disregard the direction. If a supervisor receives a disclosure
but gives no direction, an employee may be entitled to assume that the
supervisor considered no action necessary and that normal duties
should continue.

9. The audit does not consider the full range of options available to
staff and managers in discussing and resolving conflicts of interest.
These options are referred to in the Best Practice Notes.

10. The specific relationship considered in the report is not one that
can be divested. However, it may be reasonable for a public employee to
resolve a conflict resulting from an activity outside work, by giving up
that conflicting interest. In other situations, disclosure of an interest may
be considered sufficient - either on the basis that it is not sufficiently
close to impact on duties, or because, in the absence of actual bias, there
may be no other employee reasonably able or qualified to undertake the
task. The assumption in paragraph 1.19 and 1.20 that managers have
the sole obligation to resolve conflicts of interest is incorrect.

11. In providing guidance on paragraph 9(k), the Best Practice Notes
deliberately do not attempt to cover every situation. The approach
taken in the note, as suggested above, is that the management of conflicts
of interest is best determined in the context of discussions with
management rather than by way of the application of prescriptive
guidelines.
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12. In relation to when a disclosure of conflicting interests should be
made, both paragraph 9(k) and the Best Practice Notes require
disclosure to be made as soon as an employee becomes aware of a
conflict of interest. The Best Practices Notes express a preference for this
to be done in writing.

13. Again, circumstances will dictate how disclosures should be
made and when. There will be occasions when, following the making of
a disclosure, it is appropriate that an employee reminds his or her
supervisor of the fact. Again, the desirable degree of flexibility should
not be lost and when it is appropriate to make or remake a disclosure
should depend on the circumstances rather than on prescription. These
issues, including the benefits of recording disclosures of conflicts in
writing, will be considered as part of the wider review of the Act."

CONCLUDING COMMENTS

1.34 The first three paragraphs of the Chief Executive’s response
address the approach taken to the Audit including the issue of publicly
reporting on the Audit to the Legislative Assembly.

1.35 In this regard it is mentioned at paragraph 1.5 of the report, and in
paragraph 1.17, that the allegations made were very public. It is the
Audit Office’s understanding that the Audit Office was asked to conduct
the investigation, at least in part, because of the publicity given to the
allegations. The Audit was therefore conducted from the beginning on
the basis its conclusions would be publicly reported.

1.36 In the remainder of the Chief Executive’s response he identifies
various difficulties and inconsistencies which the Audit was required to
consider in its deliberations. Of course not every consideration made by
the Audit is included in the Report. The Chief Executive seems to be
agreeing that drawing conclusions in these types of cases is not an easy
task.

1.37 It is pleasing to see that the Department is intending to undertake
a review of the Public Sector Management Act and that the issues raised
in this Report will be included in the review.
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Annexure

Reports Published in 1996

1 Legislative Assembly Members - Superannuation Payments/Members’ Staff -
Allowances and Severance Payments

2 1995 Taxi Plates Auction

3 VMO Contracts

4 Land Joint Ventures

5 Management of Former Sheep Dip Sites

6 Collection of Court Fines

7 Annual Management Report For Year Ended 30 June 1996

8 Australian International Hotel School

9 ACT Cultural Development Funding Program

10 Implementation of 1994 Housing Review

11 Financial Audits with Years Ending to 30 June 1996

Reports Published in 1997

1 Contracting Pool and Leisure Centres

2 Road and Streetlight Maintenance

3 1995-96 Territory Operating Loss

4 ACT Public Hospitals - Same Day Admissions
Non Government Organisation - Audit of Potential Conflict of Interest

5 Management of Leave Liabilities

6 The Canberra Hospital Management’s Salaried Specialists Private Practice

7 ACT Community Care - Disability Program and Community Nursing

8 Salaried Specialists’ Use of Private Practice Privileges

9 Fleet Leasing Arrangements

10 Public Interest Disclosures - Lease Variation Charges and Corrective Services

11 Annual Management Report for Year Ended 30 June 1997

12 Financial Audits with Years Ending to 30 June 1997

13 Management of Nursing Services
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Annexure (continued)

Reports Published in 1998

1 Management of Preschool Education

2 Lease Variation Charges - Follow-up Review

3 Major IT Projects - Follow-up Review

4 Annual Management Report for Year Ended 30 June 1998

5 Management of Housing Assistance

6 Assembly Members’ Superannuation and Severance Payments to Former Members’
Staffers

7 Magistrates Court Bail Processes

8 Territory Operating Losses and Financial Position

9 Financial Audits with Years Ending To 30 June 1998

10 Management of Schools Repairs and Maintenance

11 Overtime Payment To A Former Legislative Assembly Member’s Staffer

Reports Published in 1999

1 Stamp Duty on Motor Vehicle Registrations

2 The Management of Year 2000 Risks

3 Annual Management Report for Year Ended 30 June 1999

4 Financial Audits With Years Ending to 30 June 1999

Reports Published in 2000

1. Bruce Stadium Redevelopment — Summary Report

2. Bruce Stadium Redevelopment — Value for Money

3. Bruce Stadium Redevelopment — Costs and Benefits

4. Bruce Stadium Redevelopment — Decision to Redevelop the Stadium

5. Bruce Stadium Redevelopment — Selection of the Project Manager

6. Bruce Stadium Redevelopment — Financing Arrangements

7. Bruce Stadium Redevelopment — Stadium Financial Model

8. Bruce Stadium Redevelopment — Actual Costs and Cost Estimates

9. Bruce Stadium Redevelopment — Market Research and Marketing
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Annexure (continued)

10. Bruce Stadium Redevelopment — Stadium Hiring Agreements

11. Bruce Stadium Redevelopment — Lawfulness of Expenditure

12. Bruce Stadium Redevelopment — Governance and Management

13. Annual Management Report for the Year Ended 30 June 2000

Reports Published in 2001

1. Financial Audits with Years Ending to 30 June 2000

2. Enhancing Professionalism and Accountability

3. Market Research and Marketing (Second Report)

4. Peer-Based Drug Support Services Tender – 1998

5. The Administration of Payroll Tax

6. Annual Management Report for the Year Ended 30 June 2001

7. Managing Canberra Urban Parks and Open Spaces

8. Canberra Tourism and Events Corporation – Relocation to Brindabella Business Park

9. Agents Board – Financial Administration of Training Grant Program

10. Corrective Services – Review of Certain Allegations



Availability of Reports

Copies of Reports issued by the ACT Auditor-General’s Office are available from:

ACT Auditor-General’s Office
Scala House

11 Torrens Street
BRADDON ACT 2612

or

PO Box 275
CIVIC SQUARE ACT 2608

Phone (02) 62070833 / Fax (02) 62070826

Copies of Reports are also available from the
ACT Auditor-General’s Homepage: http://www.audit.act.gov.au
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