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1.

REPORT SUMMARY ANDNCLUSIONS

INTRODUCTION

11

1.2

1.3

1.4

15

1.6

This report presents the results of gerformance audit that examined single
dwelling developmens which were subjectedo Development Application
exemptionandor DevelopmentApplicaton assessment processiesthe ACT

The Environment and Sustainable Development Directofttte Directorate)
administed G KS !/ ¢ Q& .LJTHe WlghhiygIsystand parnticBlafly
residential development assessment, building regulation, andsiaction
occupation licensinpas been the subject of much community debate.

In 2013, concernsvere expressed publiclgbout the probity ofthe planning
system On this basis, a referral was made to the AadiBeneralfrom the then
Head of Servicstating

[A senior Public Servant] has contacted me about public comments concerning the
development approval of his home in Deakin.

Major newspaper articles and online comments have surrounded the development of his
home. Whilst neighbourhood disputes about redevploents are not uncommon the
anonymous statements. about the planning approval of the home on Riotact is a matter
that gives me concern.

... Firstly it implies that somehow an initial approval was obtained by influence and
secondly that the approval presses of ACTPL#hg ACT Planning and Land Authority in
the Environment and Sustainable Development Directorate]open to be influenced.

| believe that such accusations cannot be allowed to remain unaddressed.

| am referring this matter to you for comgration.

The Head of Servid@ geferral included a letter, fromthe senior Public Servant
involved in this casehat stated

| confirm myrequest that the AuditoiGeneral be invited to consider this matter.
Thereferralwas accepte@dndis Case Stud{ in this performance audit

¢CKS !'dZRAGO hFFAOSQA LINE LI &S RclAisibdedR®aNy | y OS
audit on Development Application exemption and Development Application
assessmenprocesses

AUDIT BJECTIVE

1.7

1.8

The objective of thisaudit is to provide an independent opinion to the
LegislativeAssembly onwhether the Development Application exemptioand
Development Application approval processes for single dwelling developments
are open to improper influence.

As this audit focused on single dwelling dpments, duplexes and higlensity
residential developments were not considered.

Pagel

Single Dwelling Development Assessm



Report summary and conclusions

1.9 In conducting this audit, the Audit Office engaged an expert, Purdon Associates,
to provide independent assessment of development case studies and technical
advice

1.10 Appendk A presents the audit criteria, approach and method
AUDITCONCLUSIONS

1.11  The conclusions against the audit objectives are set out below.

There was no evidence of improper influence being exertedarby,the Environment
and Sustainable Development Direbtd 0 SQ&a | daSaaiAay3 2FFA
examinedas part of this audit. Nevertheless the safeguards for mitigating impropf
influence in the Development Application exemption and Development Applic
Merit Track assessment processes Bingle dwellings need to be strengtheneal
accordance with theecommendations made An important safeguard missing tise
5 A NB O (lapdiihg(bf3He fundamental decision made by a certifier on whether or
to exempt a development.Safeguards areriportant as KS | / ¢ Qa 02 Y
framework and discretionary decisianaking powers provide the opportunity fc
improper influence to occur.

Case Studies (Chapter 3)

The developments that attracted community concerns, which were reported in
media(Case Studies 1 ar®), were approved by the Directorate with this decision beg
confirmed by the expert. There was no evidence of improper influence in
Development Application assessment process for dpplication lodged by a senig
Public 8rvant which was referred by the then Head of Service to the Audieneral to
consider probity issues (Case Study 1).

However, transparencgyhich is a safeguard against improper influenaes lacking in
most case studies dudo insufficient assessment docuentation. Nonetheless
assurance is provided in that assessment officers signed statements that they h;
been the subject of improper influence, and did not know of any improper influg¢
occurring in any of the seven case studies.

Two developmentsGase Studies 5 and 6) which were approved by the Directoratg
would have been refused by the audit planning expert, were not subjected to

reviews. These two developments however, were not the subject of community con
reported in the media.

Issues relating to certifiers were identified in four of the case studies revig
(CaséeStudies 1, 2, 4 and 7)In three of these cases, the certifier was (or is curre
being) investigated, with varying levels of disciplinary actaienby the Direcorate.

Certification(Chapter 4)
Lyl RSIjdzr OASad 6SNB ARSYGAFTASR Ay GKS 5
certifiers and mitigate the risk of improper influencémportantly, there is no auditing

undertaken of the fundamental decision madwy a certifier on whether or not tq
exempt a development and therefore undertake the assessment themselves, rathe

Page? Single Dwelling Development Assessm



Report summary and conclusions

AYVF2NY || K2YS2gySNJ GKIFd GKS RS@St 2LJ

Development Application processThe need for these wits is highlighted in th

certifiers incorrectly assessed developments as exempt in two case s
(CaseStudiesl and 7). Other inadequacies, which need to be addressed relat
OSNIAFASNEQ UGUNIXAYAY3IZ 5ANBO fideNlpubls maeti

explicitly on exemption and certification, and the need to undertake targeted audits
range of certifier compliance issues.

As the penalties for certifiers are small, these need to be reviewed to encol
compliance with relevat legislation and provide a disincentive to improper influen
An additional disincentive would mubliclyreporting the demerit points of certifiers.

Development Applications (Chapter 5)

There is inadequate documentation tife assessmetmade by Directorate assessing
officers and peer reviews are not always undertaken for developments assessed
the Development Application Meriirack process

Furthermore, he standard wording of théV/ 2 y i N2 f f SR | QU A @A {
homeownes is unnecessarily confronting; thiseeds to be changed as the issue tl
GNRAIIASNBR Al YIe& 0SS RdzS G2 AaadzsSa 2dz

KEY FINDINGS
1.12  The audit conclusimare supported by the following findings:

Case Studie@Chapter3)

1 All seven casetudies received development approval, with varying levels of
conditions applied to the approval (paragrapl2).
q Ly O2YyAARSNIGA2Y 2F (GKS S5ANBOG2NI GSQa

the case studieshowed (paragrapB.31):

i assessment decisions were made in accordance with the relevant
decisionmaking delegations;

1  the person who assessed the Development Application also signed off the
Notice of Decisionunless it was referred to the Decision Assurance Panel
in accordance with Directorate policy.he Chair of the Decision Assurance
Panel signed off the Notice of Decision for two cases; and

i each of the officers who accessed the Development Application ditkah
reasonable and defensible reason to do so.

1 While the Directorate approved the Development Applications for the seven case
aGdzRASasY (KS SELISNIQa FaasSaavySyid Aa GKI
been refused. These were not the subject of conumity commentary
(paragraph3.21).

Single Dwelling Development Assessments Page3



Report summary and conclusions

cy (KS SELISNIQ
02 O2YyRAGAZ2YI

P

Ly /1a$ {GdRArSsa I
808 RSOAAA

5ANBOG2NI Q
(paragraph3.22):

Yy
2

<, T

1 In Case Study 5, the expert identified roompliance issuerelating to the
number of stoeys in the development (due to a loft), and matters relating
to landscaping.Given the existing approval of the loft development (and
therefore nonconsiderdl A 2y 2F GKAA& YFGAGSNI Ay (¢
Development Application assessment), the expert indicated they
dzy RSNE(G22R 0GKS 5ANBOG2 NI Hbvevar, wiile G A 2 y I
understanding the situation, theexpert still would not have granted
approval.

1 In Case Study 6, the independent expert identified «compliarce issues
with respect to the plot ratio, the buildigy &SdG o6 01 FTNRBY
boundaries and private open spac&iven that an error was made in the
initial plot ratio assessment, ¢ expert indicated they understood the
5ANBOG2NF GSQa NI {Whig'thid iStheTcastlJthéxpe8 RS OA ¢
would not have approved the development.

In three cases (Case Studies 1, 2 and 4), the Directorate considered (or is
considering) whetherionot it should take disciplinary action against the relevant
certifier (paragrapl8.27)

In five of the seven case studies, the Development Application assessment
included Directorate commentary against 25 pent; or less, of the rules under

the relevant codes. Additionally, Yy Gg2 Ol aS addzRASa GK
documentation did not record any assessment against five rules (three instances

in CaseStudy5 and two instances in Ca&tudy6) for which the indepndent

expert found norcompliance (paragrap8.35).

All assessing officers who undertook the Development Application assessment,
and signed the Notice of Decision, signed statements that they had not been the
subject of improper influence and did not know of any improper influence
occurring in any other caséparagraph3.50).

Certification (Chapter 4)

T

An April 2013transcript from an ACT Civil and Administrative Tribunal hearing
dSYUGAFASR |y AyaidlryOS gKSNBE || OSNILAFASN
building matter for an owner and buildéparagraph4.4).

A senior Directorate officer indicated there are certain relationshipsvben

builders and certifiers that are potentially improperhis view was reiterated by
three of the four Directorate building inspectors interviewed (paragréi).

The Environment and Sustainable Development Directorate identified a
group of four certifiers that require additional management and are being
monitored due to either the number of demerit points they have incurred, or the
significance of the noxwompliance in their particular cases (paragr&ph.

Paged
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Report summary and conclusions

1 ¢KS | dzRAG ARSYGATASR gSIlySaasSa Ay GKS
address the risk of improper influencéAddressing weaknesses in the following
key areas may reduce the potential for improper influence oroesrin the
certification process (paragraphl9):

1  fostering the training of certifiers;

1 better communication with certifiers;

1 increasing the community awareness of the role of certifiers; and
1

improving its reglatory activities of auditing, complaints management,
investigations and the monitoring of investigations.

1 While 10percent of Development Application exemptions are audited, the
audits do not examine the fundamentally important question of whether ar no
the development should have been certified as exempt in the first place
(paragraph4.47).

1 ¢tKS S5ANBOG2NI (S KlIa |RAEASR GKFG F dzRA
routinely targeted towards specific isssi¢he Directorate identifies as problems
in the industry. This will allow for targeted followp audits on specific certifiers
who have been nowwompliant paragraph4.51).

1 Monitoring of investigations in resmse to complaints and their results is
inadequate and is not guided by a formal system which includes comprehensive
policies and procedurepéragraph4.68).

q When compared to other jurisdictiosQapproaches, t6 ! / ¢ Q& LISy | f G A
improperly influencing the planning system are small and may not deter offences
(paragraph4.77). For example:

f  the current maximum financial penalty for @S NIi nd@nhkdnilarge
offence under theBuilding Act 2004s 60 penalty units, which equates to
$8,40Qparagraph4.73); and

i there is no publicly available information regarding certifiers who have
incurred demerit points or finegpéragram 4.79).

Development Applications (Chapter 5)

T ¢KS O2YLX SEAGASE YR RAAONBGA2YINEB VyI i
system results in uncertainty and thereby creates a risk that improper influence
may occuir(paragraphb.16).

T ! ydzYo SN 2F GKS S5ANBOG2NI GSQa 2LISNI G
Application assessments do not contain an identified review date, and do not
appear to reflect current work practicepdragaph5.17).

1 There was no evidence that there was any peer review undertaken of the
Development Application assessments for over half of the seven case studies
(paragraphb.27).

Single Dwelling Development Assessments Pageb



Report summary and conclusions

1 Developments that attract a significant number of representatidi®pr more,
are considered at a higher level: the Major Project Review Group
(paragraphb.44).

1 Records of the basis for assessment decisions werecaotplete, asnot all

factors considered were documenteplaragrapht.58).

1 Information retained on the Case Studiles lacked sufficient detail to easily
understand why certain elements of a development compliedh a rule
(paragraphb.58. The expert advised improving documentation to address this
YIEGGSN Wg22dZd R y20 06S 'y 2ySNRdza Gl aiQ
process, it simply requires the conclusianade by the assessing officer to be

NEB LJ2 NoHr&yiR@5.63).

| There isa low risk that electronic Development Application files could be
accessed or altered inappropriatelyaragraphb.67).

1 Although the eDevelopment systenwith its standardised documentation
requirements has resulted in improvements in the quality of entry material
there are still inadequacies in the quality of Development Application material
submitted paragrgph 5.73).

1 Guidance for Development Applicationds inadequée for those applicants
seeking development approval for work already undertaken as a certified
exempt developmentgaragraphb.82). Furthermore, communication with some
homeowners/applicants in these cases is pquarégraphb.83).

CKS W/ 2yGNBffSR | OUA QDA G eparagfapb.8F A OF (A2 Y

1 The implementation of the 2011 Risk Management Plan has been staged, with an
initial pilot of the branckspecific risk registers conducted in the Corporate
Branch. The Directoratewide implementation of brancispecific risk registers
was not endorsed by the Executive Management Boartil (18 June2013. As a
result,implementation has been slowpdragraphs.118.

T CKSNBE A& y2 YSyaAazy Ay GKPan afishalBsaf2 NI G S
improper influence on Development Application assessment offic&isen the
importance of such a risk, it needs be explicitly consid¢padagraphs.115.

RECOMMENDATIONS

1.13  Fourteenrecommendationsare madeto address the audit findings in this report.
High priority should be given to the implementation of recommendations seven
and twelve, or parts thereof.

1.14 In accordance witigection 18 of theAuditorGeneral Act 1996a final draft of
this report was provided to the DirecteGeneral of theEnvironment and
Sustainable DevelopmenDirectorate for consideration and comment.The
DirectorD Sy S NI f Q Baskaffovd.J2 y & S
X UKS 9Y@GANRBYYSYy(G YR {dzall Ayl of Sprép&sedSt 2 LIYSY
report and has not identified any factual errors that require correction.
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Report summary and conclusions

1.15 TheAudit Officerecommendations are shown on the following pages.

Recommendation 1 (Chapter3)

The Environment and Sustainable Development Directorate should modif
eDevelopment apptation form so that applicants indicate if their developmdrds
been assessed under the Development Application exemption process.

Recommendation 2 (Chapter3)

The Environment and Sustainable Development Directorate shimgdove its ability to
meet statutory timefranes by not accepting the lodgement of a Developm
Application whose material is unsuitable for conducting an assessment.

Recommendation 3 (Chapter3)

The Environment and Sustainable Development Directorate should implement a p
for assessing officers to communicdireaches of legislation to the Investigations Te
for investigation.

Recommendation 4 (Chapter4)

The Environment and Sustainable Development Directorate shdetdify and promote
ways to improvethe training of certifiers, particularly when changes occur in planni
legislation and building codesas now allowed for under eStion 104B(1) of the
Construction Occupations (Licensing) Act 2004

Recommendation 5 (Chapter 4)

The Environment and Sustainable Development Directorate should require bui
surveyors and works assessors f{ifiers) to submit a minimum level of documentatio
such as a checkilist, in relation to Development Application exemption assessments

Single Dwelling Development Assessments Page7



Report summary and conclusions

Recommendation 6 (Chapter 4)

The Environment and Sustainable Development Directorate shmpdove itspublicly
available informationon certifiers and the Development Application exempt
assessment process by:

a) including on its website information that explicitly definesthe role and
responsibilities of a certifier andgtateswhen a homeowner needs to engage
certifier; and

b) providing certifiers with standard information to be included on their websi
definingthe role of certifiers.

Recommendation 7 (Chapter 4) High Priority

The Environment and Sustainable Development Directorate shimpdove its auditing
of Development Application exempti@ssessments by:

a) continuing to develop and implement gsgem for targeting audits; and

b) Ay Of dzZRAY 3 | dzZRA (& U Becifod to&SdederdgvEloprhentas|
exemptis correct.

Recommendation 8 (Chapter4)

The Environment and Sustainable Development Direttorahould assess th
effectiveness of its new enforcement policy for managing complaints to determing
KFa NBRddzOSR (KS 5 KhbaRiddie? dhduld Se@aénsulied td3lete i
whether complaints made to him should also be subjected toghforcement policy.

Recommendation 9 (Chapter4)

The Environment and Sustainable Development Directorate should develo
investigations monitoring system, which is guided by policies and procedures
includes a regular review of the progress and results of inyattins and complaints.

Page8 Single Dwelling Development Assessm



Report summary and conclusions

Recommendation 10 (Chapter4)

The Environment and Sustainable Development Directorate should review and ref
the Minister on the merits of:

a) AYONB I aAy3a LISyl f (i AcBmpliarce Wilh relevaht Acts Aai
codes; and

b) publiclyreporting the demerit points of certifiers.

Recommendation 11 (Chapter 5)

The Environment and Sustainable Development Directorate should develop
implement a peer review quality control process for Development Application N
Trackassessments thelp achieve correct desions.

Recommendation 12 (Chapter 5) High Priority

The Environment and Sustainable Development Directorate should improve
transparency of its decisiemaking by requiring that assessing officers document th
considerations againskey mandatory rules that a sihg dwelling Development
Applicationis assesed against

Recommendation 13 (Chapter 5)

The Environment and Sustainable Development Directorate should redesign
W/ 2y iNREEtSR ! OdAGAGRQ y20GATAOI (Plagniig and
Development Act A7, so that it is customer focused and acknowledges prece
events.

Recommendation 14 (Chapter 5)

The Environment and Sustainable Development Directorate shinaldderisks relating
to improper influence as part of its current review of its Risk Management Plan
develop a timetable to expedite implementation of this plan.

Single Dwelling Development Assessments Paged



2. BACKGROUND

2.1 This chapter presents background information on the planning framework for
single dwelling Development Application exemptions and assessments.

2.2 Seven case studies of single dwellingelepments are discussed in Chapser
SINGLBWELLIN®EVELOPMENJITHEJQURNEY OF FOMEOWNER

2.3 VRS NE 0 I Y R ApybékssésKob Delelogmérit Application exemptard
Development Applicatiomssessmentdpr single dwelling developmestcan be
challenging given the complexitied the planning system.

2.4 Table2.1 provides a simplified overview of the journey of a homeowner who
wishes to construct a single dwelling development which can be the subject of a:

1 Devdopment Application exemption assessment undertaken by a certifier;
or/and

1 Development Application assessment undertaken by an assessing officer in
0KS D2@SNYyYSyiQa 9y @ANBYYSYyd |yR {dzai

Table 2.1 Single dwelling developments approval processesthe journey of a
homeowner

Step1 Decision on whether to use the Development Application exemption or Development
Applicationassessmenprocess

i A homeowner is likely to engage a quaelifibuilder or architect to develop the initial plans fo
a single dwelling houseBuilders or architects are usually the initial point of contact for a
homeowner to be informed of planning requirements and how these might affect their plg

i A homeowners likely to engage a certifier to determine if they should have their plans
considered under a DevelopmeApplicationexemptionor Development Application
assessmenprocess.However, a homeowner may lodge a Development Application if they
know that ther proposal is not compliant with the Territory Plan and supportiodes, refer
to Step 2.This latter process generally involves more time than the former and involves
formal consultation with neighbours.

1 The certifier will assess the proposed developtrifen complianceagainst the requirements o
the Territory Plan and supporting codds.it:

1 complies the homeowner can construct their dwellingending building approval
without needing to lodge a Development Application.

1 does not complyor the certfier is uncertairof compliance a Development Application
needs to be lodged by the homeowner, refer to Step 2.

1 does not initially meet all planning rule requiremerits. there is a minor
non-compliance issughe Directorate may issue an exemption deettion for certain
developments.

Single Dwelling Del@pment Assessments Pagel0



Background

Step 2

Development Application

1

1

Lodgementand Assessment

Development Assessment Decision

A homeowner lodges a Development Application for a single dwelling development with {
Environment and Sustainable Development Directorate for assessment uadéeitt Track
process.The Development Application will include plans of the proposed development.

The Development Application requires that a homeowner indicate where the proposed pl
deviate from the Territory Plan and supporting codes.

The Environmet and Sustainable Development Directorate assesses the proposed
development against the Territory Plan and supporting codeat of this assessment proces
includes consultation with neighbours adjacent to the site of the proposed development.

The Envionment and Sustainable Development Directorate can require a homeowner to
amend their plans (for instance by reducing or increasing particular spaces) or it can imp
conditions (such as applying screening).

A Development ssessment decision will result in a Development Application being:

1 approved, with or without condition§f this occurs the homeowner can construct thei
dwelling pending building approval); or

1 refused, in which case a homeowner can seek reconsiderafitmedevelopment
Application assessment decision: by

A applying tothe Environment and Sustainable Development Directofate
review. The reconsideration will be undertaken by a senior officer who will
conduct an independent assessment; or/and

A lodgngan appeal with the ACT Civil and Administrafividunal.

Appeals and complaints by third parties (e.g. neighbours to a development)

)l

Third parties are unable to lodge an appeal with the ACT Civil and Administrative Tribuna
However, they can lodge amplaint with the Environment and Sustainable Development
Directorate if they feel that a Development Application exemption should not have been
granted, or building works are not compliant with the conditions of the Development
Application approval or thiegislative requirements ithe Planning and Development Act
2007or the Building Act 2004re not being met.

Source: ACT Audit Office analysis of the Environment and Sustainable Development Directorate Development Application

process

PLANNINGONTEXT

Land use

2.5

2.6

In assessing a single dwelling development an important and basic consideration
is whether the proposed development complies with land use requirements
under the Territory Plan.

In the ACT, bind issub-divided into sections and blocksidis zonedfor particular

uses. There are 231 2y Sa Ay GKS 1/ ¢Qa ¢SNNAG2NE
commercial, industrial, community facility, parks and recreation, transport and
services, and noarban zones Panning controls for each zone are in the
Territory Plan andts supportingcodes

Single Dwelling Development Assessments Pagell



Background

2.7 Single dwelling development is permitted in residential zones, being:
i RZ1¢ suburban lowdensity zone;

i RZ2¢ suburban core zone, close to facilities and services in commercial
centres;

1 RZ3 ¢ urban mediumdensity zone in aas that have good access to
facilities and services and/or frequent public transport services;

i RZ4¢ mediumdensity zone; or
1 RZ5¢ high-density zone.

2.8 Six of the seven case studies presented in Chapter 3 are located in RZ1 with one
case study being in RZSome of the case studies are new developments while
others are redevelopments.

Planningcodes

2.9 la YSYGA2ySR Ay GKS ! dzZRAG hFFAOSQEA HAmi
and Approval System for High Density Residential and Commercial
Developments:

The legislative framework which underpins the development application and approval

system in the ACT consists primarily of ®lanning and Development Act 20Qfe Act),

0KS ¢SNNRG2NEQa LI IPHnyiiAgy/add Devel@pinént Regulatioys2008 Yy R (i K
(the Regulations), which supports the legislation

Accompanying the Act and the Regulations isTheritory Planthe key statutory planning

document in the ACT which provides the policy framework for the administration of
planning in the Territory.

2.10 ThePlanning and Development Act Z0&nd Regulations, as well as the Territory
Plan, are supported by a suite of codes that provia®rmation on planning,
design and controls. Planning codes applicable to residential development
include:

1 precinct codeg; these relate to individual suburbs or districts and contain
planning provisions for specified blocks or areas;

i development codes; these relate to planning zones, for example, the
Residential Zones Development Codée Residential Zones Development
Cock is supported by two development codes that specify detailed
planning provisions for different development typeshese are the Single
Dwelling Housing Development Code which is of relevance to this audit,
and the Multi Unit Housing Development Code; and

i general codeg; these relate to matters of community interest such as
parking, access and mobility, crime prevention, bushfire risk management,
waterways and boundary fences.

211 ' RRAGAZ2YylIffexr (GKS !/¢Qa tSrasS aeaisSy O
particular blocks of land.

Pagel?2 Single Dwelling Development Assessm



Background

2.12 When more than one type of code applies to a development and there is
inconsistency between provisions:

X the order of precedence is: precincbde, development code, and general cdde.

2.13 Eachcode

X has a number of elementsEach eleent has one or more rules, and each rule has an
associated criterion (unless the rule is mandatoryRules provide quantitative, or
definitive, controls.By contrast, criteria are chiefly qualitative in nature.

In some instances rules are mandatosdzOK N4zt Sa | NE | O02YLI yASR 0o
a mandatory requirement. ¢ KSNX A& y2 | LINbric@riplaicd witd AR G S NR 2
mandatory rule willresult in ... refusal of the development.. Conversely, thevords
GCKSNB Aa y2 | LdwhekeQlcriefidd opNglapplicablés & T 2 dzy

2.14 The use of gualitative codes and rules, some of which are not mandatory,
provides the ability for assessing officers to use discretion when assessing single
dwelling Development Applications under the track systaihile this may have
advantagesn terms of flexibility when coupled with the overall complexity of
GKS 1/¢Qa LIXFYYyAya FNIYSg2Nl = Ad OFly Ay
assessments.

2.15  All Australian jurisdictions operatdo varying degreesn a complex planning
environment. A 20l11lnational report on Planning, Zoning and Development
Assessments by the Productivity Commission stated that:

Planning systems vary greatly across the states and territariebut all suffer from
w2628 00A 0 ieh hashéeNin@easRiQ &

2.16  The report went on to further state that:

Over the last 20 years, the number of objectives within the planning systemthaiscits
complexity, has been continually expandihg

Developmens assessed undeDevelopment Applicatiorexemptionand Development
Applicationassessmenprocess

2.17  Single dwelling developments can be constructed following a Development
Application exemption or Development Applicatioassessment process.
Regardless of which processused developments also redd to have building
approval.

218 / SNIAFASNRE KIFIGS 'y AYLERZNIFyYyGan 202035 Ay
68.4per cent (2,588 developments) of single dwelling developments were
LINEINBAEASR QOAl (GKS OSNIATASNERQ gTrROSt 2 LIY

Residential Zones Development Code, 17 Jgn2@l14, available atww.legislation.act.gov.au
2 .
Ibid

Productivity CommissionPerformance Benchmarking @fustralian Business RegulatioRlanning, Zoning andevdopment
AssessmentApril 2011, page xviii

Productivity CommissionPerformance Benchmarking @fustralian Business RegulatioRlanning, Zoning andevelopment
AssessmentdApril 2011, page 1
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Background

2.19

Environment and Sustainable Development Directorate considered
622 (16.4per cent) of single dwelling developments through its merit assessment
process for Development Applications (referTtable 2.2).

A further 576 developments (15¢&r cent) were cosidered in the Directorat@
exempt declaration process; these developments still required certifier
involvement.

Table2.2 Developments assessed by Certifiers versus the Environment and Sustainable
Development Directoratein 201213

Assessment type Number of Proportion of
assessmentg developments
Development Application exempticassessment 2,588 68.4per cent
Environment and Exemptiondeclaration 576 15.2per cenf
Sustainable Development assessment
Directorateassessment L
Development Application 622 16.4per cent
assessment

SourceEnvironment and Sustainable Development Directorate

2.20

Certifiers are licensed by the Construction Occupations Regis@artifiersare
subject to a regulatory framework ued the Construction Occupations
(Licensing) Act 200é&nd supportingRegulation) administrated by the Registrar,
including a demerit point system and disciplinary action provisignicence can
be cancelled, suspended or conditioned to restrict the \aiitis that can be
undertaken by the certifier.

Developmentapproval

2.21

2.22

Development approval can be granted by the Environment and Sustainable
Development Directorate after assessment of a Development Application.

Development Applicationsare categorised rad assessed through different
Wi NI O1 a Qonhé IbdstidrR dcgfedand nature of the developmerithese
tracks are:

1 Code Track for simple developments that are nevertheless in need of a
formal assessmentDue to changes in planning laws, very fapplications
now fall into this track as development approval is no longer required for
new dwellingsor additions and alterationso existing dwellinggollowing
introduction of development approval exemptions (refer to
paragraph2.29).

The Directorate exemption declaration procedure only sidars select components of a development where there are minor

deviations from planning rules, it does not consider every aspect of the developrRenthese developments, the certifier is still
responsible for certifying that the total development @nepliant with relevant planning rules.

As these Directorate exemption declarations were not the subject of community concern, they were not considered in detail by

the Audit Office.

Pagel4
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Background

1 Merit Trackg for most norexempt development proposals assessed by the
Directorate including, but not limited to, higiensity residential and
commercial developments. Merit Track development proposals are
assessed using ¢hrules and criteria in the code/s that apply to the
proposals, and in some cases can deviate from criteria

1 Impact Traclg for largescale developments such as estate developments,
major roads, dams or transportation corridorémpact Track development
proposals are assessed using the rules and criteria in the code that apply to
the proposals, relevant environmental impact statements and the
D2@SNYYSyiQa aiGdNIGS3aIA0 RANBOGAZ2YaAD

2.23 The seven case studies presented in Chapter 3 have all been through the
Developnent Application Merit Track process.

2.24 In addition to issuing decisions using the three track processes mentioned in
paragraph2.22 the Directorate may issue an exemption declaration for certain
developments that do not initiall meet all planning rule requirementsThese
may be used if there i@ minor norcompliancessuewith rules relating to:

.. the setback, building envelope and/or area of private open space

2.25 Development Applications are lodg&diA I | Yy She&OOIWRWIAMD S G S
often by builders or architects on behalf ah owner. Following lodgement of
the application the Directorat® 2 Yy RdzOt a I LINBf AYAY |l NE NBQJ.

completeness and ability to be assessed

2.26  Following this, the Directorate therssues a notice regarding the payment of
fees. Upon receipt of fees, the application is considered to be lodged, and the
Directorate:

1  consults relevant parties, including members of the community (such as
neighbours) and thirgbarty entities (such as th€onservator of Flora and
Fauna, Territory and Municipal Service Directorate, ActewAGL);

i assesses the application against relevant codes, and considers formal
community representations and thirdarty entity comments;

i where relevant, seeks advice from tlapplicant on how he or she will
address issues that emerge from community representations, {bandy
entity comments, and code requirements;

1 issues a Notice of Decision via a letter to the applicant, with a copy to any
community member who provided a conent; then

f LKeaAaAoOlftfte adlyLa GKS RS@St2LYSyd LI
approval of the development. Where conditional approval has been

granted in the Notice of Decision, the applicant must demonstrate how he
or she will address any imposednditions before plans are stamped.

"Environment and Sustainable DevelopmBitectorate 201213 Annual Reprt, available atvww.environment.act.gov.au
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Background

Development Application exemption

2.27  Smallscale developments may be exempt from needing developragptroval
Theseinclude carports; fences and freestanding wallslemolition; garages;
landscape gardeninggool fencingand barriersyrainwater tanks; andgwimming
pools A single dwelling development may also be exempt.

228 TheQ Y BANRBYYSYld FyR {daAalGlAylofS ae8§0St 2LIVS)

Development approval is not required for new houses and additions and atingaiti they
comply with rules set out in thBlanning and Development Regulations 2008

2.29 To be e&empt from the requirementto lodge a Development Applicatipm
lessee (generally the home ownamgages a Governmentegisteredcertifier to
assess the devebment, at the design stageagainstrelevantrulesand codes.

2.30 Private building certification was introduced in the ACT in 1989.2008the
Planning and Development Act 208ignificantly expanded the role of certifiers
beyond just building works certifation to also includ®evelopment Application
exemption assessmesibf proposed developments.

2.31 The aim of private certification is to provide a flexible and responsive service to
the community. The previous system of having Government certifiers resuited
significant delays for homeowners wishing to undertake residential construction
in the ACT.

ROLEBNDRESPONSIBILITIESCHRTIFIERS

2.32  Under Section 138B of thelanning and Development Act 20@/ pelson may
apply, in writing, to a certifier for an assesent of whether a development is an
exempt development.An exempt development may be undertaken withahe
need to submita DevelopmentApplicationto obtaindevelopment approval.

233 [/ SNIATFTASNREQ LJ2 g S NECohstibtion. & @atioRsSIRsamglyy R S NJ
Act 2004

2.34  There are two kinds of certifiers in the ACT:

1 building surveyors who, under Section 9 of tGenstruction Occupations
(Licensing) Act 200Q4re primarily tasked with the certification of building
works and exemption assessments (the fundstal role of the building
surveyor is to ensure that buildings are safe, accessible and energy
efficient); and

1  works assessors who, under Section 14 of @@nstruction Occupations
(Licensing) Act 2004are tasked primarily with the role of undertaking
exemption assessments, but also provide a unit title assessment report
under theUnit Titles Ac2001
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Background

2.35 Buildingsurveyors and works assessar® appointed by the lessee of the land
where building work is to be undertakdgenerally the home owner); it is #tis
GAYS GKFO GKS& 0S02YS WOSNIATASNEQO®

2.36  Under the Building Act 2004builders cannot appoint aertifier’ nor can a
certifier perform their duties if they havastakein the work to be considered for
the works assessment service

2.37 Information that ispublicly available through the Directoradeand OS NIi A T A S N&
business websitekargely focuseshe role of certifiers inconducing inspections
and graning certificates of occupancyHowever, building certifiers in the ACT
primarily have a regulatory reland are required to ensure that assessments and
building works comply with relevant Acts, building codes and minimum building
standards.

2.38  While the certifier is paid bythe lessee, the certifi€R @bligations are ultimately
to the Construction Occupati@Registrar.As a statutory officeoperating in the
Environment and Sustainable Development Director#te Registrar:

1 oversees the administration of th€onstruction Occupations (Lnséng)
Act 2004and its operational Acts;

regulates the building industry;
audits the work of construction occupations;

investigates complaints againsind disciplinesconstruction occupation
professionals; and

1 oversees inspection of building, electic plumbing, drainage and
gasfitting work.

2.39 As at 26 February 2014, there were 87 building surveyor licences but only three
active work assessor licences in the A@ly one of which had the ability to
undertake exemption assessment¥he majority of eemption assessments are
conducted by building surveyord.icences are issued for a period ofrh@nths,
and may be issued to both individuals and businesses.

Role of certifiersin exemption assessments

2.40 Outsourcing of certificatiomf single dwelling$o the private sectorcan provide
efficienciesfor Government and the community,ub can give rise to concerns
over probity. This auditexamined whether an environment exists where
certifiers may not becomplying with legislationn order to meet the needs or
wants of owners ad builders for exemption from development approvals

81yt Saa GKS o0dzAfRSNI A& faz (KS fS5aass 2F (KS fFLyRsS YR A& STFSO
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Background

2.41  Certifiers may be engaged to assess whether a development is exempt from
development approval, but only building surveyors are responsible for issuing
approvals for building work anénsuring that building plans and work are
completed in accordance with building legislation and the Building Code of
Australia. Both roles are undertaken on behalf of the Governmenthe
BuildingCode contains technical provisions for the design andsttantion of
buildings and other structures, covering such matters as structure, fire
resistance, access and egress, services and equipment, and energy efficiency as
well as certain aspects of health and amenity.

Role of Certifier after exemption assessmie

2.42 In addition to assessing development exemptiorestifiers also have a role in a
range of building approval tasksBuilding work can only commence without
development approval if a certifier has assessed that a development is exempt
through complyingvith all Territory Plan requirements and supporting codes.

2.43  Following the issuing of a building approval notice by a certifier, a notice advising
of the commencement of building activity is provided to the Environment and
Sustainable Development Directoeat

2.44  Certifiers have a continuing role throughout the construction of a building as
they consider the development at key milestone$ KS 5 ANBOG2NI (1SQ3
advises:

During construction, your building certifier makes inspections at the completion ofafach
the following stages:

1 completion of excavation, placement of formwork and placement of steel reinforcing
for the footings before any concrete for the footings is poured;

1 completion of the structural framework and, for a class 1 or class 10 building (for
example, a house and garage), before the placement of any internal lining;

1 for a class 1 or 10 building (for example, a house and garage), completion of
placement of formwork, and placement of steel reinforcing, for any reinforced
concrete member beforeray concrete for the member is poured;

91 for a building other than a class 1 or class 10 building, completion of any reinforced
concrete member before any concrete for the member is poured, stated by the
building certifier in the relevant building approvaha

1 completion of the building work approved in the relevant building approval.

An extra inspection will be made during construction for tstorey homes before the
secondstorey slab is poured.

2.45  After completion of the building work, the certifier will isswa Certificate of
Completion tothe Directorate, along with a suite of supporting evidentiary
documents such as surveyor reports and information relating to electrical and
plumbing work This Certificate of Completion indicates that the building work
hasbeen finalised in accordance with approved plans.
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2.46 If the certifier hasdeclaredthat the building work and any associated electrical
and plumbing work has been completedn application for a €tificate of
Occupancy and Use can be submitted by the honresr to the Directorate

2.47  Throughout this processhe DirectorateNB G A ya NBO2NRa 2F (KS
approval, commencement notice and certification of completion of building
works. On the basis of acceptable evidentiary documents supporting the
Certificate of Completion, the Directorate issues a Certificate of Occupancy and
Use.

2.48 In some cases, Directorate investigations of complaints about an exempt
development have found that the original certification was incorrect, as occurred
in Case Studiek and 2 discussed in Chapter IB. these cases, a letter is sent to
the building owner (rather than the certifier) advising of a:

X 0 NB I ORlangirng anil ©&/elopment Act 2007[by] having a Building that was
constructed without approval requiredytthe Act, Chapter 7 (Development approval)

2.49 When this occurs the homeowner is required to submit a Development
Application. Thefinancial and psychologicabstsof this can be great, especially
if significant further work is required

Certificationin other jurisdictions

2.50 All Australianjurisdictionshave some form of privateertification Outsourcing
the assessment of single dwellin@fhat are compliant toa predefined set of
rules) to certifiers is common practice in Victoria, Queensland and
NewSouh Wales. New South Wales targets outsourcing of (@& cent of
non-Merit Track assessments.Approximately 68 per cent are assessed by
certifiersin the ACT (refer tdable 2.2).

251 In New South Wales certifiers assess complying developme@smplying
dewelopment is a combined planning and construction approval for development
that meets predetermined development standardsExempt developments are
assessed by thewners, who are strongly advised to seek professional advice.

2.52 In Queendand ertifiers issuebuilding approvals for anything other thahe
equivalent of Class 1buildings’ There is o need for development approval
unless there is an environmental or social impact from the development.

2.53 In Victoria,approval for construction, extensions or aiions to singlehousing
dwellingsare generally only subject to gaining a building perm@ertifiersare
responsible foissungthese.

°  For example, carports, sheds and pergolas.
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3. CASE STUDIES

3.1 This chapter examines sevemgle dwelling developmerasesvhich have been
the subject ofthe Development Application exemptiorandor Development
Applicationassessmenprocessesdiscussedh Chapter 2.

3.2 In these casesonstruction occurregrior to DevelopmentApplication approval
being sought The case studies are developments for which a Develapm
Application was lodged between July 2011 and June 20AB.seven cases
received development approval with conditions.

Conclusion

The developments that attracted community concerns, which were reported in
media (Case Studies 1 aBj] were approed by the Directorate with this decision bei
confirmed by the expert. There was no evidence of improper influence in
Development Application assessment process for dpplication lodged by a senig
Public &rvant, which was referred by the then Heaf Service to the AuditeGeneral to
consider probity issues (Case Study 1).

However, transparengyhich is a safeguard against improper influenwes lacking in
most case studies duedo insufficient assessment documentation. Nonetheless
assurances provided in that assessment officers signed statements that they haq
been the subject of improper influence, and did not know of any improper influg
occurring in any of the seven case studies.

Two developments (Case Studies 5 and 6) which wereoapg by the Directorate, bu
would have been refused by the audit planning expert, were not subjected to
reviews. These two developments however, were not the subject of community con
reported in the media.

Issues relating to certifiers were ddtified in four of the case studies reviews
(CaseStudies 1, 2, 4 and 7)ln three of these cases, the certifier was (or is curre
being) investigated, with varying levels of disciplinary adiaenby the Directorate.

Key findings

1 All seven casetusdies received development approval, with varying levels
conditions applied to the approvapdragraph3.2).

T LY O2YyaARSN}YGAZ2Y 2F GKS S5ANBOG2NI GS
case studiest®mwed paragraph3.31):

 assessment decisions were made in accordance with the relg
decisionmaking delegations;

1 the person who assessed the Development Application also signed o
Notice of Decision ungs it was referred to the Decision Assurance Pan
accordance with Directorate policyThe Chair of the Decision Assuran
Panel signed 6the Notice of Decision for two cases; and
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1 each of the officers who accessed the Development Application fileah
reasonable and defensible reason to do so.

While the Directorate approved the Development Applications for the seven
aldzRASas GKS SELISNIQa aaSaavySyid Aa
refused. These were not the subject of commisncommentary(paragraph3.21).
Ly /a8 {GdRAS& p IyYyR c=2 (KS SELISNI
decision to conditionally approve the development(paragraph3.22):
1 In Case Study 5, the expert identified roompliance issues relating to th
number of storgs in the development (due to a loft), and matters relating
landscaping. Given the existing approval of the loft development (g
therefore nonconsideraty 2 F GKAA& Yl G4SN A
Development Application assessment), the expert indicated they unders
GKS S5ANBOG2NI 61SQa Nlowieke yitilé uhdeBtaniin
the situation, theexpertstill would not have granted approka

1 In Case Study 6, the independent expert raised identified-campliant
issues with respect to the plot ratio, and the buildings set back from
0f 201 Q& 0 2dzy Rl NA& S & Giveyi Rhat adfroPwad Sade
the initial plot ratio assessant, the expert indicated they understood th
5ANBOG2NI §SQa NI ( WBil this B thd ¢ade) thexp&t
would not have approved the development.

In three cases (Case Studies 1, 2 and 4), the Directorate considered (or is cons
whether or not it should take disciplinary action against the relevant cert
(paragraph3.27).

In five of the seven case studies, the Development Application assessment in
Directorate commentary again&b per cent, or less, of the rules under the relev
codes. Additionally,y G ¢2 OFaS aiddzRAS& GKS 5A
record any assessment against five rules (three instances in &adg5 and two
instances in CasBtudy6) for which he independent expert found necompliance
(paragraph3.35).

All assessing officers who undertook the Development Application assessmer
signed the Notice of Decision, signed statements that they had eehlthe subject
of improper influence and did not know of any improper influence occurring in
other casegparagraph3.50).

Community concerns

3.3

In 2013, concerns were expressed publicly about the probity of the planning

sygem. On this basis, a referral was made to the AudiBmneral from the then
Head of Service stating:

[A senior Public Servant] has contacted me about public comments concerning the

development approval of his home in Deakin.
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Major newspaper articles ahonline comments have surrounded the development of his
home. Whilst neighbourhood disputes about redevelopments are not uncommon the
anonymous statements about the planning approval of the home on Riotact is a matter
that gives me concern.

... Firstly t implies that somehow an initial approval was obtained by influence and
secondly that the approval processes of ACTPLA [the ACT Planning and Land Authority in
the Environment and Sustainable Development Directorate] are open to be influenced.

| believe that such accusations cannot be allowed to remain unaddressed.

| am referring this matter to you for consideration.

3.4 The Head of Servi€eeeferral included a letter, from theenior Public Servant
involved in this case, that stated:

| confirm my request thathe AuditorGeneral be invited to consider this matter.
3.5 Thereferralwas acceptedndis Case Study 1 in this performance audit.

3.6 Case Study 1 had two main concerns raisgccommunity members The first
was that the Development Application exemption pess was flawed Criticism
was levelled at this development being incorrectly certified as Development
Application exempt. As outlined in Table 3,1this development had been
completed and a Certificate of Occupancy and Use issued by the Environment
and Sistainable Development Directoratevhen, following complaints the
Directorate found that it should not have beerassessed a®evelopment
Application exempt.As a resultthe Directorate required the owner to lodge a
Development Application and go throughe standard approval process which
includes public notification

3.7 This gave rise to a second concern which was that Development Application
approvalwas grantedtoo easily by planning officialsThe community concern
expressedin relation to Case Study faised questionsabout the probity of
certifiers and public officials. While no explicit complaint or evidence was
provided in relation to a specific incidence of improper influence, the matter was
considered in this auditThis was done by considerimghat safeguards were in
place to mitigate the risk of improper influence occurririgxpert advice was also
sought from independent planning expert, Purdon Associates (the expert), who
examined the seven case study files for reasonableness and evidence of
improper influence.

3.8 In addition, assessment staff for each of the seven case studies were interviewed
about their involvement in the case and whether they had been the subject of
improper influence, or had witnessed improper influence in the other case
studies.
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Safeguards against improper influence

3.9

3.10

3.11

3.12

The Independent Commission Against Corruption (ICAC) in New South Wales
released a report orAnti-corruption Safeguards in the NSW Planning System
in 2012, which identified key corruption prevention safegumardThese have
guided the selection of the safeguards used in this audit to assess management
of the riskof improper influence in theDevelopment Application assessment
process either on a casdy-case basis or systemide analysis The safeguards
constderedwere:

1 certainty in decisionmaking, including decisiemaking authority;

1 ensuring transparency, includiraglequate documentatiorand security of
access to information by relevant officers

community consultation;

balancing competing public interesst

security of access to information by relevant officers;
reducing complexity;

third party appealsand

=4 =4 =4 A4 A -2

risk management

Of thesesafeguards only the firghree are considered with respect to the case
studies in this chapter. The latter five safeguard relate to the overall
Development Application assessment processa system and are therefore,
along with further consideration of the other safeguards, the subject of
Chapters.

Electronic filedor eachof the sevencasestudieswere examined by offars of
the Audit Office andthe expert The expertperformed an independent
Development Applicatiorassessient for the seven case studies anfibr four
cases (Case Studies 1, &@,and 7) specificallyexamined electronic files to
determine if there was an evidence of improper influenceFurthermore, with
respect to impreer influence, Environment and Sustainable Development
Directorate assessing officers involved with the seven casebs thosewho
signed the Notice of Decision were interviewed.

For the siffeguards considered for each of the seven case studies:

1 certainty is examined by comparing the Development Application
assessment made by the Environment and Sustainable Development

SANBOG2NI 4GS oA 0K (0 KHs eiildsI8addiderationlofh a Sa a

the reasonableness of the Development Application decisions made by the
Directorate;

1  transparency is considered by analysing the documentation which supports
decisions;

Page?4
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i security of access to information is assessed by considering if only those
officers whohad a reasonable and defensible reason to access files did so;

1 decisionrmaking authority is assessed by considering if the final deeision
maker had the appropriate authority; and

i community consultation is considered by assessing if adjoining neighbours
of an abutting development were consulted in accordance with the
Planning and Development Act 200DRivision 7.3.4, in particular
Section 153 ¢ Publicnotice to adjoining premises.

Improper influence

3.13 No specific instancesf improper influence with respecta the seven case
studies had been reported to the Audit Office or the Environment and
Sustainable Development Directoratélowever, given thathis issue was raised
publiclywith respect to Case Study 1, it wessaminedby the independent expert
for thiscase a well as folCaseSudies5, 6 and 7. This was done as:

1 in Case StudieS and 6,the expertwould have refused the Development
Application whereathesewere approved byhe Directorate and

1  for Case tdy 7 the expert would have withheld approvattil all relevant
information had been provided by the applicant

3.14  The expert would have also withheld approval until all relevant information had
been provided by the applicant for Case Study 4.

3.15 For CaseSudies 2ando | & (KS SELISNI Q4 the decisba & Y Sy (i
made by the Environment and Sustainable Development Directpiagesuch
the files for these cases were not examined by the expert for improper influence.
However, improper influence was consideredith respect to all seven case
studies asthe assessing officerand thosewho signed the Notice of Decision
were interviewed to determine if they had been subjected to, or knew of,
improper influence. Following interviews, each officer signed their statement
indicatingthat they had not been ta subject of improper influence and did not
know of any improper influence occurring in any other cases

Selection of Case Studies

3.16 Case fady 1 was referred to the Audit Officas discussedh paragraph3.3.
CaseStudy 2 wasselected by the Audit Office as it was thkso thesubject of
media commentary Both these case studies are fentire new dwellings.
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3.17 The selection of the other five case studies was undertaken through screening
the Environment and Sustainable Developmh Directorat€ &data. The
Directorateidentified 90 Development Applicationgrom July2011 to Jun€013
where a K 2 Y S 2 g W& &ldpraent Application indicated that building had
occurredprior to lodgement ofthe DevelopmentApplication In the absencef
other identification methods, He Audit Officeconsideredthis would include,
among other developments, those single dwelling developments which had been
built following Development Applicationx@mpton and later found to require a
Development Applid#on.

3.18 In the 90 Development Applicationd6 Development Applications were for
development other thansingle dwellingsdevelopment;therefore these were
excluded Of the remaining 74 Development Applicatiomsly five were foran
entire new dwelling®

319 Ca§ {GdzZRASa ™M YR H @gSNB y244 ltotS G2 o
databasein this wayas the applicants had not indicated on their eDevelopment
application form that building work had been undertaken without development
approval As this system ilees on selreported information from applicants, the
Directorate is unlikely to be aware of all cases where a Development Application
has been lodged where building has been undertaken without Development
Application approval. This limits the Director&? ability to monitor which
developments have been subjected to both the Development Application
exemption and Development Application assessment pracess

Recommendationl

The Environment and Sustainable Development Dorate should modify its
eDevelopmentapplication form so that applicants indicate if their development
been assessed under the Development Application exemption process.

CASESTUDIE&SSESSMENT
Expert assessment of Development Applications

320 The exper@d | daSaavySyita 2F GKS 5S@St2LI¥Syi
discretionary nature of the decisions made through the Merit Track process, and
GKS O2YLX SEAGE FTYR RAFTTFAOdMz GASa aasSaan
relevant development codes to pposed developments. It also highlighted
some system issues that are considered in Chapters 4 and 5.

© As opposed to, for exaple, an extension or the development of a retaining wall or shed.
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3.21  While the Directorate approved the Development Applications for the seven case
d0dz2RAS&sT G(KS SELISNIQa | aaSaavySdhaver da GKI
been refused. Thesetwo case studiesvere not ones that were the subject of
community commentary. There vere two case stuées (Case Studies 4 afjl
which the expert would not have approved the Development Application until
further supporting infomation was provided with respect to some
non-compliance issues.However, in tlese cases (Case Studs 4 and7) the
expert considered that he would probably have approved the development as
the issues could be resolveor the two case studies subject inedia attention
(Case Studies 1 and 2), the expert would have approved the developments.

3.22 InCase Studies5and 6theexget I aaSaayYSy il KBA B AW (2 d4lld
decision to conditionally approve the development as:

1 In Case Study 5, the expedentified noncompliance issues relating to the
number of storgs in the developmentdue toa loft), andmatters relating
to landscaping.Given the existing approval of the loft development (and
therefore nonconsideration of this matter in the DirectdiiaS Q & HNAMO
Development Application assessment), thexpert indicated they
dzy RSNRG22R GKS B5ANBOG 2 NI Hobvevar, while i A 2 y I
understanding the situation, theexpert still would not have granted
approval.

1 In Case Study 6, the independesxpert identified norcompliarce issues
with respect to the plot ratio, the buildigy &SdG o6 01 FTNRBY
boundaries and private open spac&iven that an error wamade in the
initial plot ratio assessment, the expert indicated they understobe t
5ANBOG2NI 4SQa NI (Whilg'thid iStheTcastlthéxpe RS OA :
would not have approved the development.

3.23 The expert advised that while he found that approval was given for
CaseStudiess and 6 when they should have been refused, he dididentify
any issues that would suggest improper influence had occurred in their
Development Application assessmentmportantly, Case Studies 1 and 2, which
were the subject of media attention in 2012 and 2013 were not the ones that he
would have refusd. Given the community attention on Case Study 1, the expert
SEIFYAYSR (KA& OF&asSoa FTAfSa T2N AYLINERLISN
had occurred. Case Study 7 was also examined for improper influence and no
evidence of this was found. However transparency2 ¥ | aaSaaAiy3 2-
consideration of the applicationyhich is a safeguard against improper influence,
was compromised due to a lack of assessment documentation
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Certifiers

3.24

3.25

3.26

3.27

The single dwelling developments, that are the subject ofsfeen case studies,
were considered under the Development Assessment Merit Track process for the
following reasons:

i Case Studies 1, 2 and¢4ACommunity complaints led to the Environment
and Sustainable Development Directorate identifying issues that redjui
the submission of a Development Applicatiom Case Study 1, a mistake
was made by the certifier regarding the assignment of the boundaries and
the application was assessed as exempt when it should not have daen.
Case Studies @nd 4 the certifie did not satisfactorily oversee key
YAf SadzySa Ay conktsctidhaa&birrd, Yy Sy (i Qa

1  Case Study 8 The lessee identified elements of the development that did
not comply with the initial exemption and subsequently submitted a
Development Applicabn;

1 Case Studies 5 andi6The certifier identified elements of the development
that did not comply with the initial exemption and subsequently submitted
a Development Application; and

1 CaseStudy 7 ¢ The certifier made an error and signed off on the
devebpment as exempt when it did not meet the requirements of an
exempt development.

In three (43 per cent) of the seven case studies, no issues were identified with
the actions of the certifier.

In the remaining four (57 per cent) case studies, it was naisjibe to identify,
from the evidence available, whether the actions of the certifier were due to an
error or improper influence.

In three of those four cases (Case Studies 1, 2 and 4), the Directorate considered
(or is considering) whether or not it shautake disciplinary action against the
relevant certifier. The following outcomes were observed:

i Case Study & an investigation into the actions of the certifier in this case
is still underwaygaragraph3.52);

1  Case Study 2 due to an administrative weakness, the demerit points
issued in relation to this case were overturnedhis weakness has since
been addressedo@ragraph3.74);

1 Case Study 4 the certifier was cautioned in relation to this case
(paragraph3.101); and

i Case Study € no action was undertaken in relation to this casAs the
Directorate requires the lodgement of a Controlled Activity/Construction
Occupdions Complaint Form to initiate an investigation, the investigations
team were unaware of the caspdragraph3.156).
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SAFEGUARDS AGAINGPROPER INFLUENCE
Development Application decisioimaking authority

3.28 Dewlopment Application assessment decisions are made by assessing officers
who are delegated with the power under thelanning and Development Act
2007. These delegations ar@locatedto positions not individuals to provide for
continuity of service.

3.29 Delegations help ensure that Directorate assessing officers have the appropriate
authority to conduct their activities and that all Development Application
decisions are appropriately authorised.

3.30 Decisioamaking authority under a delegation is based on a po&ty Qa
classification.For example, only senior officers are able to refuse a Development
Application. This is discussed in Chapter 5Table 5.1 lists the various
authorisations.

3.31 In consideration of the DirectotaS Q&4 5SS @St 2LIYSy d ! LILIX A Ol &
the case studies showed that:

1 assessment decisions were made by the relevant assessing officer in
accordance with their degated powers according to their rgle

1  the person who assessed the Development Apfibcaalso signed off the
Notice of Decisionunless it was referred to the Decision Assurance Panel
in accordance with Directorate policy.he Chair of the Decision Assurance
Panel signed off the Notice of Decision for two cases; and

1  each of theofficerswho accessethe Development Application fikhad a
reasonable and defensible reason to do so.

332 ¢ KS 5 A NXstaidardNbpér&igaproceduréor Merit Track assessments
states thatan assessment officéiormally assesses an application for a single
dwelling development and also develops the final Notice of Decision and
approvalconditions, which isfollowed by an internal peer review

3.33 There was no evidence to indicate thpeer review of theNotice of Decision
occurred as required byl KS 5 A NXn@ina pidticy Broser half of the
seven case studies This is discussed furthem paragraphs.27. The
Development Applications foCasesStudiess5 and 6 would have hadbeen
refused by theexpertengaged byhe Audit Officethis illustrates the importance
of peer review.

334 2KAfS Al A& NBO23AYyAaSR (i Kdndmassés&iry officar NS O (i 2
who undertakes an assessment and apprae@ Notice of Decisignfacilitates
continuity and transparencythe effect is undermined as the practice is not
supported by a per review of the Notice of DecisionThis increasethe risk of
inappropriate decisiomaking. This is discussed further at paraghep25 andis
addressed by Recommendatida.
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Documentation

3.35 Documentation for the assessment of Developmépiplicationsis doneon an
WSEOSLIi A2y aQ -doimpglidnéessuéskareirecokdad ayid?cgnditions
imposed to achieve compliance. While this may haveadvantages, a
disadvantage is that there is no way of knowing whether all criteria and rules
under the code have been consideredn five of the seven case studies, the
Development Application assessmeantluded Directorate commentaryagainst
25percent, or less of the rulesunder the relevant codes Additionally, n
twocasesi dzZRA Sa GKS S5ANBOG2NI GSQa R20dzySydal i
against five rules (three instances in CaSwudy 5 and two instances in
CaseStudy6) for which the indepenehnt expert found norcompliance.

3.36 A lak of documentedassessmenpresents the riskhat not all requirements
were considered inDevelopment Application assessment&his is discussed
further in paragrapts 5.58to 5.65and is the subject of Recanendation 2.

3.37  This risk was also identified by the expert, who stated:
The usual apmach by [the Directq‘ratebf DA [Development Applicationpssessment
NBLR2NIAY3I Woe S parthyJon GogeQreqdirane@sbwhare/ thed DANSS
inconsistent with the Rule or requires assessment against a specific criterion) does not
provide any level of confidence that the DA has been assessed fully against the Code.

3.38 The expert observed further that naeporting on a rule could mean that the
rule was not consided at all, or that the rule was incorrectly applied, or that the
interpretation of the rule was based on misinterpretation of the submitted plans.

Timing ofdevelopment approvablecision

3.39 Due tothe number of community representations received, decision on the
Development Applicatiomfor Case Studies 1 and 2 were referred to the Major
Project Review Groufor advice CaseStudy4 was also referred givetnat it
involvedthe removal of a regulatétree.

3.40 Referral to this Group for Case Study 1 occurredwAking days after the
DevelopmentApplication was lodged For Case Study 2 the time was 60 days
and for Case Study 4 it was 43 days

3.41 It took 54 days before a decision was maae €ase Study 165 days for
CaseStudy 2and 46 daydor Case Study 4.This is not within the legislated
timeframe of 45 days.While referral to the Major Project Review Group may
have contributed to the overall delay, given the lateness of referral to this group,
it indicates that there were other issuéisat contributed to the delay

3.42 Case Studies 3, 5, 6 andvére not referred to the Major Project Review Group,
andwere considered within the legislated timeframe of 30 days
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3.43  Section 148(1) of thé’lanning and Devetment Act 2007allows 15 working
days for entities to provide their advicén each of these cases, referred entities
all contributed their ade within legislated timeframeand werg therefore, not
a contributing factor to the delay.

3.44  Meeting timeframeswas an issue highlighted in tHedzZRA G h FTFFA OSQa
Development Application and Approval System for High Density Residential and
Commercial Development.he report noted that:

Failure to meet the statutory timeframes for deciding ... developmapiplications
diminishes the certainty provided to the applicant and the community underAbeand
can result in considerable costs to industry, Government and the ACT commuhigége
include reputational risks for the Directorate, [and] holding dgiling rise toltransaction
costs for the applicant.

3.45 A 2011 Productivity Commission report, discussed further in paragrajigo

574 foundld KI & WL 2NJ 2NJ Ay O2 YLX S SsigitfiSaditS t 2 LIY S

factor in their efficiency results causing significant delays and costing significant
FY2dzyda 2F adl¥F NBazdz2NDSaQo

3.46  Whilereforms tolodgementprocesses have improvete quality of applications
(discussed iparagraph5.71), the fad that 43 per cent of the case studies were
not assessed within the required statutory timeframe suggests more needs to be
done.

3.47  This view was supported by the expert, who stated that:

There is some evidence that the initial technif@mpletenes$ check is not identifying

key matters required for the application (e.g. ground levels, elevations in relation to side
boundaries, area calculations and dimensions) and is focussing on matters not critical to
assessment of an application (suak whether a PDF format file is oriented in landscape
form).

Recommendatior2

The Environment and Sustainable Development Directorate should improve its ab
meet statutory timeframes by not accepting the lodgement af Development
Application whose material is unsuitable for conducting an assessment.

Improperinfluence

348 An examinaton 6é& GKS SELISNIEX 2F (GKS B5ANBOG2

CaseStudies 1, 5, 6 and 7, found no evidence of improper influence in the
Development Application assessment processHowever, transparency of
FaaSaaiay3d 2FFAOSNEQ O kich sk Safehuardl agdinse T
improper influence, was compromised due to a lack of assessment
documentation This is an important madr for the Environment and
Sustainable Development Directorate to address
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349 The expertO2 YYSYUSR 2y GKS S5ANBOG2NWa&Qa

SEOSLIIA2YyQ 6 NBH&NIematkedltBlatNI I NI LIK

Unless some commentarypsovided by the assessing officer as to how they reached their
conclusion that the rule wasatisfied it is not possible to consider the circumstances that
any errors in assessment were made.

3.50 All assessing officers who undertook the Development Applicadissessment

andthose whosigned the Notice of Decision signed statements that they had not
been the subject of improper influence and did not know of any improper

influence occurring in any other cases.

CASE STUDIES

Case Study:IDeakin

Table3.1:

Case Study 1 chronology of events

Deakin
Mar 2012

This developmentinvolved the demolition ofan existing dwelling andonstructionof a new dwelling in

The home owners used Directoratgproved forms to appoint duilder and licensec
certifier, and apply for a building commencement noticéhe certifierassessed thathe
proposed development met all applicable approval requirements so building app
could be given withoulbdging aDevelopmentApplication.

Nov2012

Gonstruction of the new dwellingvas completedandthe certifierissueda Certificate of
Completion supported by relevant paperwork. hy (G KS o6 &aAa 2
assessment, the Directorate issued a Certificate of Occupancy and Use for thagiw
Over the followingtwo months, two complaintsabout the development were receive
from community members.

Feb 2013

Thesecommunity complaintsvasinvestigated by the Directoratevhich found trat the
dwelling should not have been assessed aexempt as previously certified, anc
therefore a Development Application needetd be lodged The Directorate sent &
Gontrolled AO i A f&teii ® e homeowner requiring lodgement of a Developme
Application.

Apr 2013

A Development Application was lodgeds part of the assessment process, consultat
with community membersand relevant referral entities occurred. Thirteen public
representationsand comments from ActewAGL, the Territory and Municipal Serv
Directorate and the Environment Protection Awtity were received. The Directorate
identified that:

One of the major issues identified in the assessment was non compliance wit
side setback requirement at upper floor level and overlooking in the neighbot
block:*

Other matters identified thragh the assessment related to solar access to the fai
and dining areas, a potential trip hazard in the driveway and landscapigle some
concerns were raised about the building envelope and setback:

the assessment indicates that the minor encroacimtnie the building envelope o
part to the eaves can be considered an allowable encroachrifent.

11

2 bid

Environment and Sustainable Development Directorhiigtice of decision8 July 2013
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Jun 2013 Given the number of public representations, tBevelopment Application was referre
to the5 A NI O (iMajdPibjscRReview Group for assessment.

Jul 2013 Following provision of additional information outlining how community, Directorate :
entity comments would be addressed, the home owner was granted conditi
approvalfor the developmentafter consideration bythe Major Project Review Grouf
The Chair of the Decision Assurance Paisebsequentlysignedoff on the Notice of
Decisionin accordance with relevant decisionaking delegations and Directorate polic

Sep 2013 Following provision of additional information to address condition requiats,
development approval was granted.

Source: ACT Audit @ice analysis of Environment and Sustainable Development Directd@tementation
Certifier involvement

3.51 In this case, the certifiencorrectlyassessedhe development as exemptErom
the evidence available it was not possible to identify whether this was due to an
error or improper influence.

3.52 Complaints regarding Case Study 1 were still under investigation at the time this
audit was tabled.The Directorate stated:

... the investigation isdetermining whether it was appropriate for the certifier to have
issued a building approvalOnce the investigation is finalised, if there are reasonable
grounds, the matter will be referred to the Construction Occupations Registrar to consider
demerit action against the certifier

Certaintyq expert findings
353 ¢KS SELISNIQa FaaSaavySyid 2F (GKS 58¢@St 2 LIy
The key issues in regard to this application include:
1. Neighbourhood Character
2. Compliance with the Code (building envelope)
3. Defiition of Dwelling
4. Representations

Neighbourhood Character

The issue of consistency with neighbourhood character is addressed in response to
compliance with Zone Objectives.

... ACAT[the ACT Civic and Administrative Tribuniadjve previously determinedhat
compliance with Rules and Criteria is sufficient to accept that the objectives of the zone
are met. On this basis, while the application proposes a significant change to the
landscape character of the neighbourhood, this is not considered suffibcdemtarrant
refusal of the application.

3.54 The expert notedthat the developmentwas proposed to take place in the
Residential RZ1 Suburban zone.
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3.55

3.56

3.57

3.58

3.59

3.60

Section 120 of thélanning and Development Act 200itlines zoneobjectives.
Zone objectivesaim to ensurea development respects valued features of the
neighbourhood and landscape character of the area and does not have
unreasonable negative impacts on neighbouring properties.

However, theexpertnoted:

It is considered that the zone objectives should notjuiee an additional level of
assessment.The aspects of the objectives should be covered through Rules and Criteria
within the Code.

In this case, e independent expert observed that the suburb in which this
development occurreds:

... characterised bylwellings set back on each block with substantial vegetatiomhere
landscape elements dominate over built form.

The independent expert noted the proposal:

... introduced a significant change to that characteThe dwelling, although compliant
with front setback requirements of the Code.isforward of adjoining dwellings and all
vegetation forward of the dwelling has been removeld.is considered that the proposal
[had] a significant impact on the landscape character of the immediate neighbodrhoo

In response to testing compliance with the zone objective, the independent
expert found:

... the application sufficiently meets the standard for streetscape character proposed
under the zone objective.

The independent expert also found:

While the appliation is NOT considered to be consistent with the relevant objectives of
the zone (specifically Objective dit is not sufficiently contrary to warrant refusal of the
application in isolation of any other matter (such as significant-oc@mpliance withCode
Rules/Criteria)..

Code Compliance

The proposal is consistent with the Rules of the Code, other than:
1 Rule R30 (Front Setbaakf minor departure of 20mm;
1 Rule 31 (Side SetbaakA minor departure of 20mm;

1 Rule 36 (Interfaceg An existing wall faward of the building line.lt is considered
that this wall does not form part of the application and ablle excluded from
the approval; and

1 Rule 39 (Driveway crossings) Two existing driveways, one to each street,
existing prior to the DAIt is congilered that this driveway does not form part of
the application and could be excluded from the approval.

The proposal meets the respective criteria associated with the above rules.
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Single Dwelling

Thel LILX AQOFGA2y &l G4§S&a GKI ThePladningiand DeeNpment ¢ a A y 3 f
Regulation 200RSTAYy Sad aRg Sttt Ay3Ié | -contdinedphrtoliadiclass o dzA f R
2 building, that includes at least 1 but not more than 2 kitchens; at least 1 bath or shower;

at least 1 toilet pan; that are accable from within the building, or the setbntained part

of the building and does not have access from another building that is either a class 1

building or the seltontained part of a class 2 buildindt includes any ancillary parts of

the building ad any class 10a buildings associated with the building.

It is considered that the proposal meets the definition of a single dwelling.
Representations

... while there are a significant number of submissions (for a single dwelling application),
the issuesaised do not warrant refusal of the application.

Conclusion

It is considered that the application should be approved.
Transparency

3.61 The planning expert identified more than 20 ruleshich they considered
relevant to this casethat were not documented ol KS 5 ANBOG2NF 6SQa
Plan Code requirements Merit Track assessment report

362 Transparency2 T | daSadaairy3d 2FFAOSNEQ whighyisiah RS NI
safeguard against improper influencejas compromiseddue to this lack of
assessment documeation. This is an important matter for the Environment
and Sustainable Development Directorate to address

3.63  Nonetheless, the Audit Office notessessment consideration@esented to the
Major Project Review Grouwpere documented by the Directorate agaimaore
than 75per cent of theplanningrules. Additionally, Part 2 of the final Notice of
Decision for this Case Study identified and commented on key areas of
Directorate concern, as well as issues raised through public notification and
referral entityadvice (Part 3).

Community participation and consultation

3.64  As required under&tion 153 of thePlanning and Development Act 20@ublic
notices were sent out to all adjoining premises.

3.65 Thirteen public representations were receiveBach of these was ceitlered by
the Directorate in its assessment of the development.

Security of access

3.66  Twenty officersaccessed the Development Application documents for this case
usingil KS 5 ANBOG 2 NI G S QaThiSifclSBdediasssgingfficRrs (I o | &
senior managemet and staff from other(referred) Government agenciesEach
of the officerswho accessed théle had areasonable andiefensible reason to
do so.
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Decisim¢making authority

3.67 Given the number of community representations tinis case, theassessing
officer referred the DevelopmentApplicationi 2 G KS 5ANBOG 2N 1SQa
Review Groupfor advice Subsequently the Development Application was
referred to the Decision Assurance Panel ensure that the outcomes and
recommendations of the Major ProjeceRRew Group were adequately reflected
in the Notice of DecisionThe Chair of the Decision Assurance Panel signed the
Notice ofDecisim; this is consistent with Directorate policy.

Improper influence

3.68 The expert stated that:

The electronic file review df KS 9y @FANRBYYSYy(d FyR {daAdFAYyl of
YWhoaSOUABSQ FAES YrFyl3SySyid RIGFE o6FasS RAR
AYyFedzSyO0S ¢ St RAY3 i Rnbre i5 ioNKiderice tlsufides the iRtBIOA & A 2
findings are not apppriate.

S
y
y

3.69 The original assessing officer, as well as the Chair of the Decision Assurance Panel
who signed the Notice of Decision, provided signed statements that they had not
been improperly influenced and were not aware of any cases where improper
influencing had occurred.

Timing of development approval decision

3.70  Assessment of the Development Application, took the Directoratevéking
days (from lodgement of the application to the decision dat&his is longer
than the 45 days required by legislatiorr those Development Applications that
attract representations

3.71  Thereferral entity advice was submitted within the prescribed 15 working days

However, the5 S@St 2 LIYSy i ! LILX AOFGA2Y gl a yz2a4d O
Major Project Review Groumtil 42 workingdays after it was lodged.

Conclusion

3.72  For Case Study 1
f GKS 9y @GANRBYYSY( |yR {dziid !l AdgdisioritcS 5S @S

approve this development is supported by the expert

1  fileswere only accessed hyfficers who had a reasonable and de$drle
reason to accesthem;
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the expertdid not find any evidence of improper influenceHowever,

GNF yaLl NByOe 2F aaSaaiyd 2FFAOSNAQ
is a safeguard against improper influence, was compromikexito a lack

of asessment documentationWhile this is the casehe originalassessing

officer, and the Chair of the Assurance Decision Pavied signed the

Notice of Decision provided signed statemenstthat they had not been
improperly influencedand were not aware of ay cases where improper
influencing had occurredand

the Directorate is considering disciplinary actamainstthe certifier in this
case.

Case Study? h Q/ 2y y 2 NJ

Table3.2:

Case Study 2 chronology of events

Apr 2011

This developmeninvolved demolishingn existing dwelling and constriietya newdwelling inh Q/ 2 y'yf

A certifier assessedhe proposed developmenas meeting all applicable requirement:
and sobuilding approvalwas issuedwithout requiring lodgement of a Development
Applcation.

May 2011

Demolition of the existing dwellingpccurred and construction of the new dwelling
commenced.Inii KS F2fft26Ay3 &SFNI 6AYy W ydz NB
number of storeygienerateda complant from a member of theublic.

Feb 2012

The complaint about the development was investigated by the Directoaatk it was
found that the dwellinghad been constructeddtherwise than in accordance with th
approved plans for the building wal The development was outside the building
envelope and therefore not exemptas previously certified A Directorate building
inspector issued &op Work Notice. The following month, the Directorate met with th
homeowner to advis¢hat lodgement of a Developnme Application was required.

Mar 2012

The Development Application was lodged.As part of the assessment proces
consultation with community membersand relevant referral entities, occurred.
Twentypublic representations were received (17 objecting ttee development and
three supporting it), predominantly expressing concern with the size of the builc
potential for dual occupancy, demolition of trees and height of the buildiGgmments
were also received from the Territory and Municipal Servidescibrate, ActewAGland
the Conservator of Flora and Fauna.

Key issues identified through the assessment related to: reducing the size of a de«
relocating the dec® access stairs; adding obscugtdss to an upper floor window; thq
Yy S S R extedsilaktscaping ... includirigeesand hedges of advanced stock spec
... to reduce the visual impact and scale of the developf@&removal of a seconc
driveway and a laundry; installation of a water tank; and widening of a doorway.

Jun 2012

Followirg provision of additional information outlining how community, Directorate &
entity comments would be addressed, the homeowner was granted conditional app
for the development. The following month, the previousigsuedStop Work Noticavas
ended.

Given the number of public representations, the Development Application was refe
G2 GKS 5ANBOG2NI 1SQa atvBe2 NJ t N22SO0 wS

13

14

Stop Work Notice, Environment and Sustainable Development Directorate, 29 February 2012

Environment and Sustainable Development Directorhiltjce of decision29 June 2012
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Sep 2012

Following provision of additional information to address condition requireme
Development Aproval was grantedby the Chair of theDecision Assurance Paniel
accordance with relevant decisianaking delegations and Directorate policy

May 2013

Gonstruction of the new dwelling was finished, with the certifier issuing a Certificat
Completionsuppotted byrelevant paperworkhy G KS ol aia 2F (K
the Directorate issued a Certificate of Occupancy andfbisthe dwelling.

Source: ACT Audit @ice analysis of Environment and Sustainable Development Directorate documentation

Catifier involvement

3.73 The Development Application exemption decision, in relationCaseStudy?2,

was correct. However, the certifier did not provide sufficient oversight of the

development at key certification milestones, resulting in a developmemdei

built that did not comply with the initial plans, and therefore, was not exempt as
had been certified. From the evidence available it was not possible to identify

whether this lack of oversight was due to improper influence

3.74  While the certifier initially incurred demerit points in ration to this case, a
weakness iradministrative procedurgesulted in the points being withdrawn
This weakness has subsequently been addressedrenDirectorate advised:

Demerit points were determined iprinciple as arappropriate sanction for the breach.

The sanction was not implemented as a consequence of a review of the demerit points
show cause procedure and templat&dhe show cause process was amalgamated into one

procedure and notice for all potential sanctionfies considering the issues of natural

justice and evidence required for the Tribunal for cancellation of licence on the basis of

demerit points. The new process was trialled in 2013 with positive resuisnsequently,

demerit only matters, including th one, were not completed given the unfairness that
may be perceived by the period of time that had elapsed and the fact that points expire

three years after the date the breach is identified.

3.75 Thecertifier involved in this case wa®t the same as in CaStudyl.

Certainty¢ expert findings

3.76  Similarly to Case Study 1, thgpertfound:

The key issues in regard to this application include:
1. Neighbourhood Character
2. Compliance with the Code (building envelope)
3. Definition of Dwelling
4. Representatins

Neighbourhood Character

... While the application proposed a significant change to the landscape character of the

neighbourhood, this is not considered sufficient to warrant refusal of the application.
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Code Compliance
The key issues in regard to tlaigplication include:

1 Rule 3 (Building EnvelopeA minor departuré®
The proposal meets the respective criteria associated with the above role.
Single Dwelling
... It is considered that the proposal meets the definition of a single dwelling.
Representatbns

dPd Ly &AdzYYFINBI GKS YIAYy A&dadzsSa NIAaSR 620K
protect a streetscape character to a level that the Code and Zone Obijectives do not
provide. The Code clearly allows for a change in character and does not address
aesthetics of buildings.

It is not considered the issues raised in the representations warrant refusal of the
application.

Conclusion

It is considered that the application should be approved.
Transparency

3.77 Part 2 of the final Notice of Decision for thisaseé Study identified and
commented on key areas of Directorate concern, as well as issues raised through
public notification and referral entity advice (Part 3).

3.78 However, internal Directorate documentation of its Development Application
assessment providedommentary againdess than 2%er cent of the assessable
planning rules.

~

379 Transparency2 T | daSadairy3d 2FFAOSNEQ whighyisiah RS NI
safeguard against improper influencejas compromiseddue to this lack of
assessment documentationThis is an important matter for the Environment
and Sustainable Development Directorate to address

Community participation and consultation

3.80  As required under Section 153 of tRéanning and Development Act 20@ublic
notices were sent out to all goining premises.

3.81 Twenty public representations were received and were considered by the
Directorate in its assessment of the Development Application.

*  The independent planning expert noted the devely S yDdes NOT comply with [the Building Envelope] Rule [R3]. Part of the

building slightly encroaches beyond the lding envelope. This is a very minor departure and is considered to meeting the
criterion [C3]Q
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Security of access

3.82

A significantlyargernumber ofofficersaccessed the electronic databafe this
casethan for the other audited caseslIn this case 44 officers accessed ta
electronic Development Applicatiofile including assessing officerssenior
manages, building inspectorsdue tothe compliance action relating to th&top
Work Noticg, cusbmer service officersand staff from other Government
referral agencies. Each of theofficerswho accessed théle had areasonable
anddefensible reason to do so.

Decisionmaking authority

3.83

As in CasS&tudyl, given the number of community representatiiin this case,

GKS aaSaairy3d 2FFAOSNI NEFSNNBR (GKS 5S@°€
Major Project Review Group for advice.Subsequently the Development
Application was referred to the Decision Assurance Panel, to ensure that the
outcomes and ecommendations of the Major Project Review Group were
adequately reflected in the Notice of DecisionThe Chair of the Decision
Assurance Panel signed the Notice of Denidius is consistent with Directorate

policy.

Improper influence

3.84

The original asssing officer, as well as the Chair of the Decision Assurance Panel
who signed the Notice of Decision, provided signed statements that they had not

been improperly influenced and were not aware of any cases where improper

influencinghad occurred

Timing d development approval decision

3.85 Assessment of the Development Application files took the Directorate
65working days longer than the 45 days allowed by legislation for those
Development Applications that attracommunityrepresentations

3.86  The referral etity advice was submitted withithe prescribed 15 working days.

H2 6 SOSNE (GKS 5S@St2LIYSyd ! LIWIX AOFGAZ2Y &1
Major Project Review Groumtil 60 days after it was lodged.

Conclusion

3.87 For Case Study 2:
the Envionmentandd@®a G Ayl 6f S 5S@St2LIYSyid 5ANE

to approve this development is supported by the expert;
1 files were only accessed by officers who had a reasonable and defensible
reason to access them;
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i the assessing offe who signed the Notice of Decisipnovided a signed
statement that they had not been improperly influenced and were not
aware of any cases where improper influencing occurred; and

1 ultimately no certifier action was taken in relation to this case.
Case Study:3asey

Table3.3: Case Study 3 chronology of events

This developmeninvolvedbuildinga two-storey dwelling as part of a terraestyle townhouse complex if
Casey There was @separate leasdor every dwelling in the complexWhile most2 ¥ (G KS
dwellings did not require a Development Apglion, the corner blocks needddevelopmentApplication
approvalbecausts footprint was larger than 250fn

May-Jul The lessee lodged an application for a Directoliatried exempt deatation to

2011 commence development on the corner blockThis application was rejected on th
grounds that the deviations from the Single Dwelling Housing Development Code
not minor. Subsequently a Development Application was lodgefls part of the
asessment process, consultation with community membeasid relevant referral
entities, occurred. No representations were received from the communityThe
Territory and Municipal Services Directorapgovided specific comments on thi
proposed developmentegarding the driveway

The main issue that required resolution through the Development Application was
parts of the roof encroached into the adjoining blocklt was decided that thig
encroachment was consistent with the Territory Plan because ¢lasd required an
integrated building on this block.

Sep 2011 The certifier issued a Building Approval and a Building Commencement Nitioefore
building work could commence.

May 2012 The certifier issued a Certificate of Completion and applied foCetificate of
Occupancy.Based on the documentation provided, the Directorate issued a Certifi
of Occupancy and Use.

Source: ACT Audit @ice analysis of Environment and Sustainable Development Directorate documentation
Certifier involvement

3.88 A Development Application exemption was sought through the Directorate in
this case, rather than through a certifiet. KS OSNI A FASNRA Ay @2f ¢
focused on the certification of building works.

Certainty¢ expert findings

3.89 The expert assessed thathere were no significant issues in relation to this
application and that it should be approvetiowever the expert remarked that:

Rule 32A (addressing encroachments into building setbacks) and Rule 82 (allowing
articulation elements to encroach into degtck area) highlight an ambiguity in the code.
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3.90 Furthermore, the expert stated that:

The proposed development includes rooms above the garddps area is separate to the

main dwelling.2 KAt S GKS RSTAYA(GARcyon 2 & théPlardiig@®it t A y 3 Q
Development Regulation 20084 1ljdzA 4GS ONBFRX AdG A& O2yaiRSNJ
interpretation of the definition byfthe Directorate]in approving this DADevelopment
Application]as a single dwelling.

Transparency

3.91 Part 2 of the final Note of Decision for this Case Study identified and
commented on key areas of Directorate concern as well as referral entity advice
(Part 3).

3.92 However, a in Case Study 2, there was limited documentation to support the
5ANBOG 2 N¥ G S Qlaternkl SDire$odate YWScyniediationwas recorded
against less than 2per cent of the assessable planning rules

393 Transparency2 ¥ | aaSaairay3a 2FFAOSNAEQ whighyisiahA RS NI {
safeguard against improper influencejas compromiseddue to this lack of
assessment documentatian This is an important matter for the Environment
and Sustainable Development Directorate to address

Community participation and consultation

3.94  As required under Section 153 of tRéanning and Development Act 20@ublic
notices were sent out to all adjoining premise®No community representations
were received.

Security of access

3.95 Fourteen officers accessed the Development Application documents for this
case,includingassessing officer§ustomerServiceofficersand a staff merber
from the Occupational Licensing brancBach of theofficerswho accessed the
file had areasonable andefensible reason to do so.

Decisionmaking authority

3.96 In accordance with Directorate policy, the Notice of Decision advising of the
Development Aplication assessment outcome was issued and signed by the
same assessing officer who conducted the assessme&hts practice was also
observed in Case Studies 5, 6 and IA. each case, the assessing officer had
appropriate decisiormaking delegations.

Improper influence

3.97 The assessing officer who signed the Notice of Decision provided a signed
statement that they had not been improperly influenced and were not aware of
any cases where improper influencing had occurred.
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Timing of development approval decisio

3.98 Assessment of theDevelopment Applicadbn files took the Directorate
28 working dayswhich is within the legislated 3@ay assessment timeframe

Conclusion

3.99 For Case Study 3:

1 0KS 9Y@PANRYYSY(ld YR {dzaldlAyloftS 5S@S
to approwe this development is supported by the expert;

1 files were only accessed by officers who had a reasonable and defensible
reason to access themand

1 the assessing officer who signed the Notice of Decision provided a signed
statement that they had not been ipnoperly influencedand were not
aware of any cases where improper influencing had occurred

Case Study:4Deakin

Table3.4: Case Study 4 chronology of events

This developmentnvolved demolishingn existingdwelling and construahg a newtwo-storey dwelling
with a swimming pool and gazeboreakin

Nov 2008 Development approval wagranted for the demolition of an existing dwelling and tt
development of anew dwelling. This included approval to removegelated trees on
the property.

Aug 2011 The design for the building was altered to a smaller developrsetttat it could be built
as an exempt developmentBased on the revised plathe certifier issued a Buildin
Approval and work on the premises coranted.

Oct 2011 The Directorate received a complaint regarding the developmeAt.site inspection
showed that, while the building was constructed as an exempt development, a regu
GNBS KFIR 0SSy NBY2@SR | yR {KSNBnsionS.NBE

May 2012 The Directorate issued a Stop Work Notice after a survey showed that the bu
height was not in accordance with the plaagproved by the certifier In response to
this Sop Work Notice, the builder lodged amapplication for anexenption declaration
with the Directorate. This application was rejected, and subsequently a Developn
Application was lodged.

Jun 2012 As part of the Development Application assessment process, consultation
community membersand relevant referral entities occurred. One representation was
received, expressing concern about the lack of communication, overshadowing i
and a regulated tree.The builder responded by explaining the communication iss
and expressing his view that there were no asladowing issues.The Territory and
Municipal Services Directorate and ActewAGL both provided specific comnvéith
were incorporated in the conditional approvalThe Conservator of Flora and Fau
advised that the development was not supported as gutated tree was removec
without consent.
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Aug 2012 As the development included removal of a regulated tree, Directorate podiquired
referral to the Major Project Review GroupC2f ft 26 Ay 3 (KS DNERc
development was conditionally appved stating that diagrams did not show an impz
on solar access for the next door neighbour and there wasegisting approval for
removal of the regulated tree A landscape plan was lodged showing the placemen
hedges to protect the privacy of iibouring residents.

In response to the Stop Work Notice the builder requested the Directorate allow
minor works to proceed. The Stop Work Notice was lifted in August after t
development received approval.

Sep 2012 The certifier issued a Certifimtof Completion and applied for a Certificate
Occupancy.Based on the documentation provided, the Directorate issued a Certifi
of Occupancy and Use.

Source: ACT Audit @ice analysis of Environment and Sustainable Development Directorate dodatizen
Certifier involvement

3.100 The initial Development Application exemption decision, in relation to
CaseStudy 4, was correct. However, the certifier did not provide sufficient
oversight of the development at key certification milestones, resulting in a
development being built that did not comply with the initial plans, and therefore,
was not exempt as had been certifiedcrom the evidence available it was not
possible to identify whether this lack of oversight was due to earor or
improper influence.

3.101 The certifier was cautioned in relation to this caaad no further disciplinary
action was taken.The Directorate advised that:

The certification work on this property was originally conducted by Certifigrolowing a
disciplinary application to th&@ribunal Certifier X consented to an order that he hand his
licence in and not apply for a further licence.

The certification work was inherited by Certifier YCertifier Y made the error of
O2yaARSNAY3I /SNIAFTASNI - Qa A y[Ruiding Bpprovalla SaayYSy
Investigation of the issue had to consider failings in the plans or whether the builder did

not build in accord with the approval.

Ultimately it was found that the builder built the slab about 1.7 metres higher than on the
approvedplan, a fact not reported in the surveyThe Surveyor General addressed the

matter with the surveyor in question and a new survey was provided which proved the

floor heights, and therefore proved that the building was built too high and required a
DA[Dewlopment Application] The error was principally the builder not the certifieA

Stop Work Notices & Aa&dzSR FYR NBYFAYSR Ay FT2NDS 6KA
development approval was assessedldevelopment approval was granted.

CertifierYw & OF dziA2y SR IyR O2yOSRSR GKI &G KS aKszdz
assessmentNo disciplinary action was undertaken against Certifier Y.
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Certainty¢ expert findings

3.102 With respect to the singleegulated tree the expertnoted:

... the approval,in effect, sanctions the alleged breach of tlfieee Protection Actlt is
concluded thathe Directorateshould have sought further advice from the Conservator as
to whether the Conservator was going to take action in relation to the alleged breach of
the Tree Protection Act If legal action was to be initiated by the Conservattre
application should have been held in abeyance pending the outcome of such action.
Approval of the BvelopmentApplicationaffects the options available for the Conservator

to seek remedies for the breach (e.g. replanting of trees in the same location as the trees
that were removed).

3.103 A previous recommendatiofrom the Audit Office, made in th®evelopment
Application and Approval System for High Density Residential and Come
Developmentsreport, tabled in June 2012, addressed the Conservator
consultation issue identified by the planning expehataudit recommeneéd
that:

... the Environment and Sustainable Development Directorate shouldrther consult...

with those referral entities who do not support a development application or whose
conditions are not proposed to be included in the Notice of Decision, by ... the referral
entity being invited to attend the Major Projects Review Group when the application is
considered™®

3.104 Theexpertnoted that the assessment was affected by the fact that the site plan
and the elevations map were not at a scale that would allow for a full and
accurate analysis of specific aspects of the development.

Transparency

3.105 The planning expéridentified more than 20 rules, which they considered
NEf S@lyld G2 dKA&a OFasSs GKIFIdG ¢gSNB y2i R:
Plan Code requirements Merit Track assessment report

3.106 Transparency2 ¥ | aaSaaAay3da 2FFAOSNAEQ, wighyisiah RS NI
safeguard against improper influencejas compromiseddue to this lack of
assessment documentationThis is an important matter for the Environment
and Sustainable Development Directorate to address

3.107 Nonetheless, the Audit Office notes ass@&nt considerations presented to the
Major Project Review Grouwpere documented by the Directorate against more
than 75per cent of the planning rulesAdditionally, Part 2 of the final Notice of
Decision for this Case Study identified and commented ey kreas of
Directorate concern, as well as issues raised through public notification and
referral entity advice (Part 3).

* ACT AuditoD Sy § NI £ Qeport mufnbek 922 Denvelopment Application and Approval System for High Density Residential
and Commercial Developmentsailable atwww.audit.act.gov.au
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Community participation and consultation

3.108

3.109

As required under Section 153 of tRéanning and Development Act 20@lblic
notices weresent out to all adjoining premises.

One public representation was received and was considered by the Directorate
in its assessment of the Development Application.

Security of access

3.110

Twentythree officersaccessed the Development Application documentstlfios
case, all of whom had a justifiable reason to access the fildis included
assessing officerGustomerServie staff, as well as staff from othdreferred)
Government agencies.

Decisiorgmaking authority

3.111

In this casedue to the removal of a regatied tree,the assessing officer referred
the case to the Major Project Review Groufhe Notice of Decision was issued
and signedoy the same officer who conducted the assessmentisOfficer had
the appropriate decisiomaking delegation.

Improper infuence

3.112

The assessing officer who signed the Notice of Decision provided a signed
statement that they had not been improperly influenced and were not aware of
any cases where improper influencing had occurred.

Timing of development approvadecision

3.113 Assessmant of the Development Applicatiotook the Directorate 8 working
days to assess this applicatiovhich islonger thanthe 45 days provided for
under legislation.

3.114 The referral entity advice was submitted withime prescribed 15 working days.
However, KS 5S@St2LIYSyd ! LILIX AOFGA2Y gl a y2i
Major Project Review Groumtil 43 workingdays after it was lodged.

Conclusion

3.115 For Case Study 4:

T GKS 9Yy@ANRBYYSyYyl FyR {dzailAylofS 58
to approve this deviepment is supported by the expert;

1 files were only accessed by officers who had a reasonable and defensible
reason to access them;

1  the assessing officer who signed the Notice of Decision provided a signed
statement that they had not been improperly inflneed and were not
aware of any cases where improper influemghad occurred; and

Page46

Single Dwelling Development Assessm



Case Studies

i the certifier was cautioned in relation to this case
/' asS {{idzRé pY hQal ftfSe

Table3.5: Case Study 5 chronology of events

Thisdevelopmentinvolved buildinga dwelling tennis court and swimming pool im Q a | .t Altiégh
initially approved in 2006, progretsisheen slow andy 2013the developmenthadnot been completed.

Dec 2006 A Development Applicatiowasapproved, after veious amendments.

Jul 2007 Due to slow progress of the project, theomeowner did not comply with the
Sep 2013 requirement to commence construction within 12 months, or complete construc
within 24 months of the issue of the leaseOn three separateoccasions, the
homeownerrequested an extension.Each extension was granted by the Directori
after payment of associated fees.

Aug 2008 Following inspection in response to a complaint by the Tree Protection Unit rega
removal of a protective barr around a tree, a Stop Work Notice was issued until a |
tree management plan was developed.

Jan 2009 Amendments to the original application were approved, including addition of a loft.

Feb 2011 A further Stop Work Notice was issued as the certifieserved considerable deviation
from the approved plan.

Dec 2011 After the original building firm went into liquidation, the owner appointed another fi
and certifier.

Jan 2012 The new certifier also issued a Stop Work Noticed stating that no work avesoteed
until the project complied with all approval requirements.

Feb 2012 The new certifiemrranged for aBuilding Approval and Building Commencement Notj
The approval was based on the 20@®velopment approvalalthough this approval haf
alreadylapsed.

May 2013 A designer was appointed to liaise with the Environment and Sustainable Develoy
Directorate to finalise developmentThis designer lodged a Development Applicat
for the remainder of the proje¢tnotingassessment of the whole delpmentwas not
required given previous approal In finalising the project, the Developmel
Application covered items such as plastering of internal linings, water proofin
external cladding, landscapirements such as a driveway, paths and clstimes,and
installation of garage doors

As part of the assessment process, community aeterral entities consultation
occurred. No community representations were receivedhe Territory and Municipal
Services Directoratéound that the road verge wasubstantially altered and require|
reinstatement.

The development was conditionally approved in May 2013, followed by the relea
the approved buildingplan in June 2013. Conditionsimposed primarily related to
ensuring the tennis court lighting conigdl with Environment Protection Authorit
requirements and rebuilding the driveway (including reinstating the road verge).

Aug 2013 The project managefor the developmentrequested a reconsideration of the verg
reinstatement decision, as the cost wadiemted to be over $50,000The Directorate
advised this matter neededesolution throughthe Territory and Municipal Service
Directorate directly, rather than through reconsideration of the planning deciion.

Source: ACT Audit @ice analysis of Enronment and Sustainable Development Directorate documentation

"o GkKS O2YLX SiA2y 2F GKS !dzRAG h¥FFAOSQa FASEtRE2N] = | RSOA&AAZY
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Certifier involvement

3.116 This case involved a Development Application submitted to the Directorate, not
an exemption assessmentt K S O S NiolkemanSindRis case focused on
the certificaion of building works.

3.117 In this case, two different certifiers were involved with the development at
different times and identified issues of n@ompliance in constructian These
were brought to the attention of both thdhomeownerand Directorate.

Certanty ¢ expertfindings

3.118 Theexpertfound:
The key issues in regard to this application include:
1. Compliance with the Code
2. Definition of Dwelling
Code Compliance

... The proposal is NOT consistent with the Rules of the Code, including:

Rule 2 Height The building is considered to be 3 storeys

Rule 30 Front setback Upper floor level is within required setback

Rule 31 Side setbacks Building is less than required setback on both t
eastern and western side boundaries

Rule 32 Side setbacks Building is less than required setback

Rule 38 Interface Tennis court proposes a 6m high chain wire fen

Rule 44 Garage Opening Doors are wider than 6m

Rule 47 Private Open Spac: POS provided is less than the minimum require

Rule 50 Planted area Less than 50% of landscape area is planted

Single Dwelling

¢KS LI AOFGA2y aidl GSa (TKd Alannhgiand Bevel®@nkidt | & & A
wS3dzE I GA2Y Hnny RSFTAYSE& aRoeSibtdinkdpareof dclassl Of | &
2 building, that includes at least 1 but not more than 2 kitchens; at least 1 bath or shower;

at least 1 toilet pan; that are accessible from within the building, or thecsmifained part

of the building and does not have access from another building that is eitfodasiss 1

building or the seltontained part of a class 2 buildindt includes any ancillary parts of

the building and any class 10a buildings associated with the building.

The proposed building generally complies with this definitioHlowever, part of lhe
building including the second kitchen and associated rooms is effectively a separate
RegSttAy3d gAUK y2 02yySOGA2y OAl WEAGAYIAQ I NB

¢CKS . /! w.dAftRAY3I /2RS 2F 1 dzAGNIfAlI8 RSTAySa
of a buildingfor occupation... to the exclusion of any other (tenant) The rooms above

the garage are only accessible via the garage (Class 10 structure) and can be occupied to

the exclusion of other occupants of the main part of the dwellinghile the proposal

meets the definition of the two soleccupancy units under the [Building Code of

Australia], it also meets the definition of a single dwelling under the [Planning &
Development] Regulation.

Conclusion

It is considered that the application should be refused.
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3.119 The Development Application assessment by the Directorate and the assessment
made by theexpert were different. The independent expert assessed that the
development should have been refused.

3.120 A senior Directorate official and the independent expert wengerviewed
together about this case.

3121 Ly S&aaSyOS GKS RAFTFSNAY3I FaaSaavSyida LN
1  the Directorate official agreed with the independent expert that the

development show have been assessed as a thaterey buildingwhich
would result in norapproval through Merit Track assessment; and

1 due to an existing approval of the loft development (and therefore-non
O2yaARSNYGAZ2Y 2F GKAA YIFOGGSNI Ay (KS
Application assessment), thexpert indicated hey understood how the
development may have been approvethe expert indicated they still
would not have granted approval.

3.122 The loft was actually approved in 2009, with the 2013 Development Application
only covering minor mattersuch as plastering of iatnal linings, water proofing
of external cladding, landscaping elements such as a driveway, paths and
clotheslines, and installation of garage doors.

3.123 The expert found:

There was no assessment report for the 2009 Amendment Applica#@nsuch, it is not
possible to determine whether there were any unusual circumstances relating to the
assessment and determination of that 2009 amendment application ... However, it is clear
that the approval of this 2009 Amendment Application was in error, due to the@y
component of the dwelling.

Transparency

3.124 Part 2 of the final Notice of Decision for this Case Study identified and
commented on key areas of Directorate concern, as well as issues raised through
public notification and referral entity advice (Part 3).

3.125 However, internal Directorate documentationof its Development Application
assessment provided commentaagainst less than 2Ber cent of the assessable
planning rules. Transparency2 ¥ | aadS&daAy3 2FFAOSNAQ
application,which is a safeqard against improper influencayas compromised
due to this lack ohssessment documentationThis is an important matter for
the Environment and Sustainable Development Directorate to address

)¢

3.126 Importantly,i KS 5 A NJeéveiopment (asessmemtocumentation did not
record any assessmeifidr three rulesof which the independent expert found
non-compliance.
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Community participation and consultation

3.127 As required under Section 153 of tRéanning and Development Act 20@ublic
notices were sent out tall adjoining premisesNo public representations were
received.

Security of access

3.128 Seventeenofficerst OO0OSaadSR (KS 5ANBSOG 2Thbidckhded St SO
assessing officersCustomerServiceofficers andstaff from other Government
referral agercies. Each of theofficerswho accessed théle had areasonable
anddefensible reason to do so.

Decisionmaking authority

3.129 As mentioned in paragraph3.96 in accordance with Directorate policy, the
Notice of Decision advisirgf the Development Application assessment outcome
was issuedind signedoy the same officer who conducted the assessmerttis
officer had the appropriate delegation to make the decision.

Improper influence

3.130 Given the Development Application assessmenystire Directorate and the
assessment made by the expert were different, further examination of the
S5ANBOUl2NI 0SQa St SOUNRYAO FTAfSa F2N GKAa

3.131 The expert stated that:
The electronic file review of thEnvironment and Siisk Ay 6t S 5S@Sft 2LIJySyid 5
Whoa2SOUABSQ FAES YIylr3aSySyd RIGFO6FraS RAR y?2
influences leading to the varioWirectoratedecisions, particularly the 2013 Amendment.
There was a different assessing officer foceamendment applicationThe assessment
for the 2013 amendment was consistent with usual practice withaDirectoratein that
Al NBLRZNISR YIGGSNB woeée SEOSWLIAZYQ |yR RS
approved application were minor amendmentsminimal significance.

3.132 The assessing officer who signed the Notice of Decision provided a signed
statement that they had not been improperly influenced and were not aware of
any cases where improper influencing had occurred.

Timing of development approvadecision

3.133 Assessment of the Development Application took the Directorate 30 working
dayswhichis withinthe legislated 36day assessment tiniame.
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Conclusion

3.134 For Case Study 5:

T GKS 9Yy@GANRBYYSYyd FyR {dzadlFIAylIotS 5S@S
to approve this development is na@upported by the expertFurthermore,
0KS B5ANBOG2NI 6SQa 2FFAOALFE | INBSR gA
amendment in 200%houl have been assessed as a theterey building
and notapproved as though it was a twsiorey development

1 files were only accessed by officers who had a reasonable and defensible
reason to access them

1 although an incorrect decision was madiee expert found no evidence of
improper influence in the files for this case studyAs in most cases,
however, 1 N} yalLJ NByOe 2F |aasSaaiayda 2FFAr
application, which is a safeguard against improper influence, was
compromised due to a lack of assessment documentatom

1  the assessing officer who signed the Notice of Decision prdwdsigned
statement that they had not been improperly influenceshd were not
aware of any cases where improper influencing had occurred.

Case Study:6-orde

Table3.6: Case Study 6 chronology of events

Thisdevelopmentinvolved theconstructon ofa single storey dwelling iRorde

Jan 2012 The appointed certifierassessed thathe proposed development did not meet ¢
applicable approval requirements; subsequently a Development Applicatiohodgsd
As pat of the Development Application assessment process, consultation

community members and relevanteferral entities occurred. No community
representations were made regarding this development.

Feb 2012 The development was approved with conditiomslated to sediment and erosior|
control, waste management Advice from ActewAGL and Territory and Municij
Services Directorateas alsdncorporated

Feb 2012, The certifier issued a Building Approval and a Notice of Commencemel

Oct 2012 February2012. In August 2012 the certifier issued @ertificate of Completion and
applied for a Certificate of OccupancyBased on the information provided, th
Directorate issued the Certificate of Occupancy and Use in October 2012.

Oct 2012 A complaint was madey a member of the public and site inspection revealedhat
backfill from construction and a retaining wall had caused a drainage issue for adj
blocks.

Jan 2013 ¢CKS 5ANBOG2Chntrdlsd A® & & @76 Re © hBHSedwn&egseé advisiph
that a Development Application for the retaining wall was required.
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Jun 2013 The Development Application was lodgedAs part of the Development Applicatig
assessment processconsultation with community members nd referral entities
occurred. One repesentationwas received stating that various componentsRafle18
had not been met andalso highlightedthe drainage issue/encroachment of th
easement.

The Territory and Municipal Services Directorate observed that the retaining wal
along and acrasa stormwater easement and therefore advised that the proposal c|
not be supported.

The Directorate therefore refusettie application for the erection of a retaining wall ar|
associated site works, despite the earlier 2012 apprdseihg given for theentire
development.

Source: ACT Audit @ice analysis of Environment and Sustainable Development Directorate documentation

Cetrtifier involvement

3.135 As the certifier originally found that this was not an exempt development, their
involvement in this case tmsed on the certification of building works.

Certaintyq expert findings

3.136 The expertassessed that the key issue in regard to the initial Development
Application wagodecompliance.

Code Compliance

Rule 6A Plot Ratio The proposal does not comply with thmaximum
plot ratio, which is a mandatory rule. The
application cannot be approved.

Rule 46 Solar Access The main daytime living area does not achieve
hours sunlight

Rule 82 Front Setback The building is not set back the required 4 m to t
front boundary

Rule 84 Rear Setback The building is not set back the required 3m to t

rear boundary
Rule 86 Private Open Space The site does not achieve the required area -
Private Open Space
... it is concluded that the neonompliance with each of the alve rules suggests that the
application proposes to construct a dwelling that is too big for the nominated block

Conclusion

It is considered that the application should be refusédternatively the applicant should
have been provided with an option to and the plans to reduce the size of the dwelling
to ensure compliance with plot ratio, setbacks and private open space.

3.137 The Development Applitan assessmenby the Directorate and the assessment
made by the expert were differentThe independent experassessed that the
entire development should have been refused and not fastretaining wall, as
was refused by the Directorate.

3.138 A senior Directorate official and the independent expert were interviewed
together about this case.
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3.139 The senior Directorate @ter acknowledged that there werermrs in the
assessmentThese occurred as:

1 Case Study 6 was part of an estate developme3ame estate developers
allow individual buyers of blocks to deviate, to a certain degree, from the
overall estate developmentlan. In this case, the buyer wanted to deviate
from the overall estate development plan, and applied for this deviation
with the estate developer

1 the estate developer approved this proposed deviatiorHowever it
NEYIFIAYSR (KS 0 dz2 Secra Deibpnield Ygphcatiant A ( &
approval and

f tKS S5ANBOUI2NIGSQa FaaSaayYSyild R20dzySyl
private developet® was sufficient to support allowing a considerable
deviation from the plot ratio.

3.140 In some cases greenfield developments ¢ granted approval for variations to
lease conditions, including plot ratio requirements this case, a search of the
5ANBOG2NI 6SQa [SFaS yR 5S@St2LIYSyid [/ 2\
lease conditions for the particular block on which Casely 6 is locatedWhile
GKS SELISNI AyRAOFGSR GKIG GKSe& dzyRSN&
decision, given an initial plot ratio assessment, tiepert would not have
approved the development.

Transparency

3.141 Part 2 of the final Notice of De@s for this Case Study identified and
commented on key areas of Directorate concern, as well as issues raised through
public notification and referral entity advice (Part 3).

3.142 However, internal Directorate documentation of its Development Application
assessment povided commentary against less than [2&r cent of the assessable
planning rules Transparency2 ¥ | aadS&daAy3 2FFAOSNAQ
application,which is a safeguard against improper influenss compromised
due to this lack ohssessmendocumentation This is an important matter for
the Environment and Sustainable Development Directorate to address

)¢

3.143 Importantly,i K S 5 A NBa¢ioprikhtia&Sessmemntocumentation did not
record any assessmetior two rules of which the independentexpert found
non-compliance.

Community participation and consultation

3.144 As required under Section 153 of tRéanning and Development Act 20@ublic
notices were sent out to all adjoining premises.

® Forde Developments
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3.145

One public representation was received and was considésethe Directorate
in its assessment of the Development Application.

Security of access

3.146

Thirteen officersaccessed the Development Application documents for this case

Al GKS 5ANBOG 2 NI, @aSovhonthiadsadustiidblg fedsonRd: G | 6 |
acces the files Thisincludedassessing officersuilding inspectors andtaff

members from Customer Services and Lease Administration.

Decisionmaking authority

3.147

3.148

In accordance with Directorate policy, the Notice of Decision advising of the
Development Apptiation assessment outcome was issued by the same officer
who conducted the assessment.

CKSNE 41a fAYAGSR R20dzyYSydl dAazy G2 ada
Directorate documentation provided commentary against less thapet®ent

of the assessablelgnning rulesImportantly, 1 KS 5ANBOG 2N} 1SQa R;
did not include any assessmenfior two rules against which the independent

expert found norcompliance.

Improper influence

3.149

3.150

3.151

Given the Development Application assessment by the Directorate and the
assessment made by the expert were different, further examination of the
S5ANBOUl2NI 0SQa St SOUNRYAO FTAfSa F2N GKAa

The expert stated that:
¢CKSNE A& y2 SOARSYyOSs o0laSR 2y NBE@de®86 2F i
system, that there was any undue influence in relation to this applicatidre assessment
of the application was clearly limited in its scope, and ultimately erroneous, however, the
application process and overall timeframe is consistent with otkergle dwelling
applications.

The assessing officer who signed the Notice of Decision provided a signed
statement that they had not been improperly influenced and were not aware of
any cases where improper influencing had occurred.

Timing of development aproval decision

3.152

Assessment of the Development Applicatitook the Directorate 30 working
dayswhich is withinthe legislated 3@lay assessment timeframe.
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Conclusion

3.153 For Case Study. 6

T GKS 9Yy@GANRBYYSYyd FyR {dzadlFIAylIotS 5S@S
to approve this development is not supported by the expdfturthermore,
GKS BS5ANBOG2NIGSQa 2FFAOALFE I 01y26f SR
assessment

1 files were only accessed by officers who had a reasonable and defensible
reason to access them;

1 although an incorrect decision was made the expert found no evidence of
improper influence in the files for this case studyAs in most cases,
however, 1 N} yalLJ NByOe 2F |aasSaaiayda 2FFAr
application, which is a safeguard against impnop@fluence, was
compromised due to a lack of assessment documentatithile this is the
case, the assessing officer who signed the Notice of Decision provided a
signedstatement that they had not been improperly influenced or were
not aware of any caseshere improper influencing had occurred; and

1 approval of a rule deviation by a private developer should not be
considered by the Directorate when assessing a Development Application.
It is the role of the assessing officer in the Environment and Sustaina
Development Directorate, rather than a private developer, to make a
decision on whether a deviation complies with relevant planning criteria.

Case Study:Marrison

Table3.7: Case Study chronology of eents

Thisdevelopmentinvolved the construction odi singledwelling inHarrison

Aug 2012 The certifier assessedthat the proposed development met all applicable exen
development approval requirementsFollowing thisassessmentthe certifier issueda
Building Approval and a Building Commencement Notice

Aug 2012 Once construction had commenced, the builder observed tfatlike previously
certified) the proposed development was not compliant with the Single Dwel
Housing Development Cof®ed  I8XélaBing Yo the setback from property boundarie
in two instances

As a result, the buildefwho had been appointed by the ownelddged an exempt
declarationwith the Directorate. This was subsequently approved by the Directorate.

Nov 2012 The buitler lodged another exempt declaration once it was identified that furtl
elements of the construction did not comply with the Single Dwelling Hou
Development Cod@d NXzf S nd ONBfFdAy3a G2 KBe
Directorate refused thigxempt declaration application on the grounds ttlthey were
not minor deviatiors, and thereforeit required full Merit Track Development Applicatic
assessment

As a result, the builder lodged a Development Applicatids. part of the Developmen
Applicdion assessment process, consultation with community memtzard relevant
referral entities occurred. No representations weraeceived The referral entity,
Territory and Municipal Services Directoratiadicatedthat there was aneed to have
specific caditions for theroadverge.
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Dec 2012 The Development Application was approyesiith conditionsrelating to the material
used for metal roofing (and/or metal wallinghdfor the road verge

May 2013 The certifier issued a Certificate of Completion apglied for a Certificate of Occupant
and Use Based on the information provided the Directorate issubd Certificate of
Occupancynd Usdn May 2013.

Source: ACT Audit @ice analysis of Environment and Sustainable Development Directorate docatiwnt
Certifier involvement

3.154 In this case, the certifieassessedhe development as exempthen it should
have beenrefused as a result of deviatinigom the Single Dwelling Housing
5S @St 2 LI SKilé 83/ FeoR $h@ évidence available it was not possito
identify whether this was due to an error or improper influence.

3.155 The certification firm involved in this case waswot the same as in
CaseStudiesl, 2 or 4

3.156 The Directorate stated that they wetdnaware of any issue at that propefy

3.157 The Directoate also advised that:

. investigations are triggered through the lodgement of a Controlled Activity/
Construction Occupations Complaint Form under either @enstruction Occupations
(Licensing) Act 2004r the Planning and Development Act 200Vhecomplaint form is a
notified [instrument] and as such no investigation is currently underwayhis is our
general trigger for investigating complaints, although exceptions are made for matters of
life safety (such as asbestos), or otherwise under sperifizuction from either the
Manager Utilities, land and Lease Regulation Section, the Construction Occupations
Registrar, or the DirectaConstruction Services Branch.

3.158 There was no evidence that the Directorate had taken, or proposed to take,
disciplinaryaction against the certifier.

3.159 Given that assessing officers may be aware of breaches of legislation by certifiers
that do not attract complaints from parties external to the Directorate, it would
seem prudent topromote better internal Directorate process to ensure all
matters that may attract disciplinary action areommunicated to the
S5ANBOG2NI 6SQa Ly@gSadAaalraazya ¢SHY F2N A

Recommendatior3

The Environment and Sustainable Development Directorate shouleimgpit a process
for assessing officers twommunicate breachesf legislation to the Investigations Tea
for investigation.

Certainty¢ expert findings

3.160 The expert would not have approved the Development Application until further
supporting information wasprovided with respect to some necompliance
issues regarding bushfires, side setbacks and the provision of private open space.
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The expert however concluded these issues were resolvablevantd not have
warranted a refusal of the Development Applicatio

3.161 Key issusidentified in regard to the initial Development Applicatiorens the
provision of insufficient information and necompliance with the Single
Dwelling Housing Developme@de.

Code Compliance

Rue20A Bushfire The application states that theushfire requirement
has been met.However, there is no information to
confirm what construction measures are to be
implemented to achieve compliance

Rule 83  Side Setback The meals roommcroaches into the setback area

Rule 86  Private Open Thesite does not achieve the required area for
Space Private Open Space

Conclusion

... further supporting information [should be] provided in regard to the fs@mpliance of

the side boundary setback rule and the area of Private Open Spate site is an
unconstained vacant block in a greenfields area and it is likely that thecoompliance
would have an adverse impact on a potential future adjoining dwelling and also limit the
use of the subject site by future occupants of the dwellindowever, the criteriorfor
POYPrivate Open Space] is so broad a refusal on this basis alone could not be
substantiated.

Transparency

3.162 Part 2 of the final Notice of Decision for this Case Study identified and
commented on key areas of Directorate concern, as well as issuesd thimugh
public notification and referral entity advice (Part 3).

3.163 However, internal Directorate documentation of its Development Application
assessment providedommentary against less than p&r cent of the assessable
planning rules. Transparencyof aaaSaaiAy3a 2FFAOSNEQ O2y
application,which is a safeguard against improper influena@s compromised
due tothis lack of assessment documentatiohis is an important matter for
the Environment and Sustainable Development Directorataddress

Community participation and consultation

3.164 As required under Section 153 of tRéanning and Development Act 20@ublic
notices were sent out to all adjoining premises.

3.165 One public representation was received and was considered by the Dirextorat
in its assessment of the Development Application.

Security of access

3.166 Sxofficersaccessed the Development Application documents for this oasey
0KS S5ANBOG 2 NI (S QaThiSificladed tNBsgessing dfficett and | & S
staff from Customer Semeés. Each of theofficerswho accessed théle had a
reasonable andlefensible reason to do so.
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Decisionmaking authority

3.167

As mentioned in paragraph3.96, in accordance with Directorate policy, the
Notice of Decision advisirgf the Development Application assessment outcome
was issued by the same officer who conducted the assessmiris officer had
appropriate decisiormaking authority.

Improper influence

3.168

3.169

3.170

Given the expert indicated they would not have approved the Developme
Application until further supporting information was provided with respect to

some noncompliance issues (refer to paragrafti60, further examination of

0KS 5ANBOG2NI 1SQa St SOGNERYA Qytheletp&ti T2 NJ

The expert stated that:

The assessment of the Development Application was effectively limited to Rule 83 (side
boundary setback The assessment report in relation to the private open space issue
[was]a A YLIX & | WwOdzii leneéd fradl the dfplican® Fubniiskidhhete Wgsi

no independent assessment by the assessing officer.

The assessing officer who signed the Notice of Decision provided a signed
statement that they had not been improperly influenced andrevnot aware of
anycases where improper influencing had occurred.

Timing of development approval decision

3.171

Assessment of the Development Application took the Directorate 19 working
days whichiswithin the legislated 3@ay assessment timeframe.

Conclusion

3.172

For Case Study

T while 6§ KS OYDBANRYYSYyl I YR {dzadF Ayl ofS
assessment to approve this development is supported by the independent
expert, there was an issue with respect to the Development Application
being approved based on insufficient informatjon

i files were only accessed by officers who had a reasonable and defensible
reason to access them, and standard operating procedures were followed;

i although there were issues of insufficient information, the expert found no
evidence of improper influence imé files for this case studyAs inmost
cases, howeverii N} yaLJ NByOe 2F [aaSaaiy3a 27FF
application, which is a safeguard against improper influence, was
compromised due to a lack of assessment documentation

1  the assessing offec who signed the Notice of Decision provided a signed
statement that they had not been improperly influenceshd were not
aware of any cases where improper influencing had occymaed

1 disciplinary action has not been considered against this certifier.
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4. CERTIFICATION

4.1 This chapter examines issues related to certifiers which the Environment and
Sustainable Development Directorate can affect.

4.2 Certifiers perform a regulatory function on behalf of the Environment and
Sustainable Development DirectoratdhisOK I LJG SNJ SEF YAy Sa GKS
safeguards to mitigate the risk of improper influence on certifiers in conducting
this function.

4.3 Chapter 2 outlines the roles and responsibilities of certifiers in detail.

Conclusion

Inadequacies were identified in tfeA NS OG 2 NI §SQa & FS3dzk N
certifiers and mitigate the risk of improper influencémportantly, there is no auditin
undertaken of the fundamental decision made by a certifier on whether or ng
exempt a development and therefe undertake the assessment themselves, rather t
AYF2NY | K2YS2gySN) GKIFG GKS RS@St 2 LYY
Development Application processThe need for these audits is highlighted in th
certifiers incorrectly assessed developms as exempt in two case studi
(CaseStudiesl and 7). Other inadequacies, which need to be addressed relatg
OSNIATFTASNEBQ (UNIYAYAYy3IS 5ANBOG2NI S O2Y
explicitly on exemption and certification, drthe need to undertake targeted audits on
range of certifier compliance issues.

As the penalties for certifiers are small, these need to be reviewed to encol
compliance with relevant legislation and provide a disincentive to improper influg
Anadditional disincentive would bpubliclyreporting the demerit points of certifiers.

Key findings

1 An April 2013transcript from an ACT Civil and Administrative Tribunal heé
ARSYUATFASR 'y AyaidlyOS 6KSNB | O& Ml
building matter for an owner and buildéparagraph.4).

1 A senior Directorate officer indicated there are certain relationships betw

builders and certifiers that are potentially impropefThis view waseiterated by
three of the four Directorate building inspectors interviewg@éragraph.5).

1 The Environment and Sustainable Development Directorate has identified a grd
four certifiersthat require additional managementnd are being monitored due t
either the number of demerit points they have incurred, or the significance of
non-compliance in their particular cas@saragraphd.?).
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T

ThS | dzZRAG ARSYUGATASR ¢ Snitihafidh indaSudies th yddrés
the risk of improper influence.Addressing weaknesses in the following key ar
may reduce the potential for improper influence or errors in the certification pro
(paragraph4.19):

9 fosteringthe training of certifiers;

1 better communication with certifiers;

1 increasing the community awareness of the role of certifiers; and
1

improving its regulatory activities of auditing, complaints managem
investigations and the monitoring of investigat®n

While 10 per cent of Development Application exemptions are audited, the audit
not examine the fundamentally important question of whether or not f{
development should have been certified as exempt in the first pli
(paragraph4.47).

¢KS S5ANBOU2NIGS KlIa ROAEASR GKFdG I d
targeted towards specific issues the Directorate identifies as problems in

industry. This will allow for targeted followp audits on specific cafiers who have
been norcompliant(paragraph4.51).

Monitoring of investigations in response to complaints and their result
inadequate and is not guided by a formal system which includes compreher
policies and procedure@aragraph4.68).

2 KSYy O2YLI NBR G2 20KSNJ 2dzZNAARAOGA
improperly influencing the planning system asmalland may not deter offence
(paragraph4.77). For example:

§ the current maximum financial penalty for @ S NIi Andnic@ngiBnge
offence under theBuilding Act 2004s 60 penalty units, which equates
$8,400 (paragrapM.73. In New South Wales, the maximum finand
penalty for misconduct by a certifier is $110,000. Queensland this is ove
$183,000(paragraph.75); and

1 there is no publicly available informatioregarding certifiers who hayv
incurred demerit points or finegpéragraph4.79).

IMPROPER INFLUENCGEGERTIFIERS

4.4

An April 2013transcript from an ACT Civil and Administrative Tribunal hearing
identifiedany ad I yOS G6KSNBE | OSNIUAFASNI KIR
building matter for an owner and buildeThe transcript statedhat:

He[the certifief] was under pressure from the Stop Work Notice and the fact that no work
had been done for some mongh The owners and builders wanted the matter resolved.
He agreed he cut corners and approved the variances himself rather than making the
appropriate written application to ACTPLA

Page60
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4.5 A senior Directorate officer indicated thatthere are certain relationsps
between buildersand certifiers that arepotentially improper This view was
reiterated by three of the four Directorate building inspectors interviewed during
this audit.

4.6 In a survey undertakeim November 2012y the Environment and Sustainable
Devdopment Directorate ofbuilding surveyors 67 per cent of respondents
considered that they had lost business as a direct result of refusing to approve an
application whichhad insufficient information. One respondent commented
that:

I have been advised & if the documentation was good enough for a planning approval it
should be good enough for the issue of a [BAilding Approval]therefore they will go
elsewhere

4.7 The majority of the issues the Directoratentify in relation to certifiers relate
to the certification of works and not Development Application exemption
assessments.The Directorate identified that 11 certifiers had incurred demerit
points over the 2010 to 2013 period-ourof thesecertifiers require additional
management andare being nonitored due to either the number of demerit
points they have incurred, or the significance of the wwmmpliance in their
particular cases.The majorityof incurred demerit points relate to certification of
largerscale/multiunit developments rather tha single dwellinglevelopments.

COMPLAINTS

4.8 Complaints can provide valuable information about a certifidoawever, there is
no way of identifyindhow many complaintfodged with the Directorateelate to
certifiers, other than going back through eaiddividual complainand assessing
what it related ta Building inspectors estimatethat in 201213 roughly
10 percent of their investigations relatkto certifiers, and less than Jer cent
of these relatel to exempting developments from Development Apations

4.9 Records on the number of complaints made in relation to certifiers were
maintained in the priod 20082011 (refer to Table 4.1 Complaints regarding
builders are included to provide context.

Table4.1: Number of complaintsregardingcertifiers and builderg20082011)

Financial year | Complaints regarding certifiers Complaints regarding builders
200809 11 126
200910 14 108
201011 17 313

Source: Environment and Sustainable Development Directofat@ual Reports
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4.10 Complaints about certifiers covered a range of issues including improper
associations with builderggefusal to issue a Certificate of Occupancy and Use,
poor business practices and breach of planning lalgting200820110only one
certifier had their license disqualified (for exceeding the maximum number of
demerit points). This certifier has not subsequently returned to thmelustry.

4.11 A January 2013 briefing to the Minister for Environment and Sustainable
Development noted a sharp rise the number of complaints regarding Cl&ss
(multi unit) buildings? Of the 12 examples used to demonstrate the issues
involved in these complaints, five related to the same certificatiiom, and
three of those involved the same certifier and buildérhe certifier and builder
responsible for these businesses have been subject to a number of disciplinary
actions. This certifer was involved with Case Stud; with signoff on a
non-compliant plan being the key issueThe Environment and Sustainable
Development Directorate is monitoring this certifier (refer to paragrdph.

4.12  As discussed in paragrapB.24to 3.26, for the seven case studiessessed in
this audt, while there were issues with some certifieis,was not possible to
identify, from the evidence available, whether the actions of the certifier were
due to an error or improper influenceln Case Study 1 the certification appears
to be based on a geme misunderstanding of the placement of boundaries for a
corner block.

4.13  Furthermore, as stated in paragrapB.27, in three of the four cases
(CaseStudiesl, 2 and 4), the Directorate considered (or is consiugriwhether
or not it should take disciplinary action against the relevant certifier

414 As stated in paragrap.16 1 KS WwO2YLX SEAGASAE YR RAA
aspects of the planning system results in uncertiaiand thereby creates a risk
OKFG  AYLNELISNI Ay TGivdeSHi€ & is Ynhpartani? t0ad tzdl. ¢
Environment and Sustainable Development Directorate mitigate the potential for
improper influence otertifiers.

SAFEGUARDS TO MANAGIPROPER INFLUBNGF CERTIFIERS

4.15 The Environment and Sustainable Development Directorate has the ability to
better manage improper influence of certifiers and improve the Development
Application exemption assessment process thraugh

i fostering the training of certifiers;

i better communication with certifiers;

i increasing the community awareness of the role of certifiers; and
1

improving its regulatory activities of auditing, complaints management,
investigations and the monitoring of investigations.

¥ Class 2neans a building containing two or more solecupancy units, each being a separate dwelling.
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4.16

Further, penalties need to éb assessed in terms of their effectiveness as a
deterrent, as they are currently low.

Training and communication

4.17

4.18

4.19

4.20

4.21

4.22

4.23

In a 2000 paper onhallenges forregulatory compliance, he Organisation for
Economic Caoperation and Development (OECD) stated that:
The responsibility of policymakers does not end with publication of the rulew rules

may need to be accompanied by information campaigns to ensure that they are brought
to the notice of and made comprehensible to the target grétip.

The lack of guidance in@2 YLX SE YR RAAONBGAZ2Y !l NB
planning system, provides the opportunity for undue influence to occur.

¢KS LldzotAOfte F@rAflIofS FILOGakSSisz GAGES

the Directorate for the information of certérs and other building surveyors, and
updated as required, discusses licensing, insurance, advertising and legislative
requirements, but makes no mention of their role in exemption assessments.

No comparable factsheet is available for works assesshosare also certifiers
When building surveyors were surveyed in November 2012, regarding whether
they felt their training and qualifications had equipped them to undertake their
role as an assessor of exempt development and works assessmepér 48nt
stated that they did not believethey had received the necessary training
Responses alsorovided commenrary about what their role should be, with the
majority making linkages to building approvals and compliance functidmesy
made reference to developnm assessments

Contact between certifiers andif@ctorate officers before, during and after a
development is limitec&and usually initiated by certifiers seeking technical advice,
or occurs as a result of an investigation or disciplinary action.

There is gong industry support for greater consultation between certifiers and
the Directorate, particularly relating to having greater guidance from the

5ANBOG2NI 41SQa [/ 2 )RégistabidtheiNbyember@@azsitvéyA 2 v a

67 per cent of responding buding surveyors indicated they shoub& receiving
additional guidance from the Registrar and his delegates in relation to the
interpretation of legislation, stagards, codes and good practice.

When surveyed67 percent of responding building surveyors iodted they
believed there should be a requirement to undertakentinuing professional
development 58 percent of respondents supported targete@rofessional
developmentthat specifically addressed ACT issues.

2 Available atvww.oecd.org/gov/requlatorypolicy/46466287.pdf
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4.24  Under Section 104B(1) of th@onstruction Gamupations (Licensing) Act 240 a
supporting Regulation:
The Registrar may determine a course of training for a construction occupation or
occupation class if theegistraris satisfied on reasonable grounds that the training is

reasonably necessary for thievelopment or enhancement of the skills or knowledge of
licensees in the construction occupation or class.

4.25  While the Directorate provides industry notes to update certifiers on changes to
building codes, the 2012 survey responses indicate that moreingimay be
needed.

Recommendatiord

The Environment and Sustainable Development Directorate shdeidify and promote
ways to improvethe training of certifiers, particularly when changes occur in planni
legislation andbuilding codes as now allowed for under estion 104B (1) of ths
Construction Occupations (Licensing) Act 2004

4.26  While minimum documentation standards for building approvals were
introduced for certifiers in August 2013, no similar standards exist fampken
assessments. For example, there are no standard checklists provided by
certifiers to demonstrate how a Development Application exemption decision
was arrived at.

4.27  While some certifiers have created a checklist to support their exemption
decisions,the majority of OS NI A FA SN &  arkzéo Yshpport yheir LI LIS |
decisions.Certifiers are only required to lodge an assessment notice with a copy
of the plans and documents used in the exemption assessment of the building
work provided. The exemption mst be marked on, or attached to, or partly
marked on or partly attached to, each page of the plans used by the certifier in
the assessment. This information is reviewed for completeness by the
Directorate as part of its audit process, as discussed aigpaph4.43

4.28  Without the submission of supporting documentation, it is difficult to determine
whether an accurate exemption assessment has been made by the certifier.
also difficult to identify if errors &ve occurred. While the Directorate can
request information from a certifier in relation to an exemption assessment
RSOAaA2YI GKS S5ANBOG2N)I 0SQa loAftAde G2
limited without supporting information.

4.29  The requiremat to submit minimum documentation to the Directorate may
assist:

1 certifiers to make accurate exemption assessment decisions, by ensuring
they have considered all relevant areas; and

i in holding certifiers accountable for their exemption assessment de@sion
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Recommendatiorb

The Environment and Sustainable Development Directorate should require bui
surveyors and works assessors (certifiers) to submit a minimum level of document
such as a checkilist, in relation Development Application exemption assessments.

Community awareness of the role of certifiers

4.30 Information on therole of certifiers andhow they are appointeds not readily
available to the community Without this, homeownersmay not be aware of
how important I OS NI A T A $deIsdn piedBcndifieir ifiteyds® This is
of concernfor single residential dwelling developments as the Environment and
Sustainable Development Directorate requires thaimeownes appointthe
certifier, rather than elying on a builder tappointone.

4.31 Whensurveyed about the extent of contact they have with the owner of a site,
certifiersstated that

1  they rarely met the homeowners unless they were also the builder; and

T K2YS246ySNE 6 SNB dzy OSdifitherbyildirg) procésk.S O S NJi

4.32  Four certifiers publicly describe their role on their business websites as:

... Essentially we are a privatised extension of the A&Vernment and our
purpose is to facilitate the approval, inspection and certification of lingjdvork

in the ACT, ensuring building work complies with the Building Code of Australia,
its referenced Australian Standards and all applicable legislation

... The Certifier's task is to ensure that work is carried out in accordance with the
referenced @écuments, such as the engineers designs and the Building Code of
Australia

... [The businessperforms the role of "certifier" under thauilding Act 2004
which was introduced by the ACT Governmeithis involves the assessment of
projects against the Blding Code of Australia and building regulations,
inspection of work during construction to ensure compliance and, on completion
of the work, the recommendation for the issue of a certificate of occupancy or
use. For single residential building projectsalso includes verifying whether the
project is exempt from Development Approval

... Certification fees vary depending on the complexity and size of the project.
These fees are for the provision of auditing and processing of the plans, including
docunentation and inspections of the building work

4.33  Only one of the four businesses mentioned development approval exemptions.
This variation in the description of servica®ates ambiguity regarding the role
of certifiers.

4.34  Information on the hiring of certiiers for exemption assessments is located
dzy RSNJ G KS WwW5SaAady |yR . dzif RORefarénCeliss 2y 21
made to building surveyors and not works assessget both are able to
conduct exemption assessments.
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4.35 The Directorate has a publjcavailable factsheet, for the information of the
O2YYdzyAlGes 2y (GKS SYLX 2@YSyid 2F o0dzAf RAY
2T LINRPTFTSaarzyltaQ &aso0uiAThisfackieet digkuSsesarh NB O (i
0dzA f RAY 3 & dzNIZS & 2 N& But naRet B menyion Of $hbidirdlefing A y 3
exemption assessments. No comparable factsheet is available for works
assessors who are also, as mentioned in paragrd[@4, able to conduct
exemption assessments. ¢ KS 5 A NI @dbgteNIwithS feépect to
Development Application exemption assessment processes for single dwelling
developments, does not provide:

1 ready access to information about the roles and responsibilities of the
various professionals involved in exemption assessnan

1 information to assist inunderstanding the differences in approach for
development assessments that are:

i. generally exempt from Development Applications such as fences
and antennae;

ii. single dwelling developments that are exempt from Development
Application as they comply with all the mandatory rules under the
relevant code and can therefore be assessed under the
Development Application exemption process;

iii. seeking an exemption declaration from the Directorate for single
dwelling developments that sliglly deviate from the mandatory
rules and cannot, therefore, be considered under the
Development Application exemption assessment process; and

iv. using exempt notices issued by the works assessor for existing
dwellings that need a certificate of compliance dertify that a
particular structure was exempt under the legislation when it was
built; or

1 an understanding of the difference between developments which would be
exempt by regulation (class 10 structures) or under the Territory Plan.

4.36  As aresult of thisack of blicly available informationt is likelyto be unclearto
homeownershow an exemption assessment shouldw®lertakenand what the
role of the certifierisin this process.
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Recommendatiort

The Environment anduStainable Development Directorate shoutdprove itspublicly
available information on certifiers and the Development Application exemg
assessment process by:

a) including on its website information that explicitly defines the role an
responsibilitiesof a certifier and states when a homeowner needs to engag
certifier; and

b) providing certifiers with standard information to be included on their webs
defining the role of certifiers.

Improving regulatory activities

437 ¢KS 5ANBOG2 NI ( Sited BranghyhasiitMtdBtindt Buginegs $IMits
which relate to the regulation of certifierghe:

1 Construction Occupations Section, which is responsible for the
administration of the Construction Occupation Licensing Act 2004
responds to requests for aapliance services which may result in pursuing
breaches and enforcement of land and planning regulations, and
undertakes compliance monitoring of targeted developments for detection
of land and planning breaches; and

1 Utilities, Land and Lease Regulatiorct®a which is responsible for the
investigation of complaints and enforcement acti@gardingbreaches.

4.38 In investigating complaints, case tracking occurs weekly for cases deemed
difficult or longterm. Cases areonsideredby the case tracking teanThis team
is comprised of the Construction Occupations Registrar and senior staff from the
Construction Occupations and Utilities, Land and Lease Regulation seckioms.
team reviews individual cases to decide management strategies and the
allocation of hese to staff members. Case tracking also continues once
enforcement actiorcommences

Audits

439 ¢KS S5ANBOUO2NI 0SQa [/ 2yaidaNUzOGA2Y | dzZRAUGA Y Z
that the Directorate is committed tensuring:

... that licensed building suryers, builders and building assessors are discharging their
legislative responsibilities under relevant legislation so that completed buildings are safe
and healthy for human occupation and, also that buildings possess attributes associated
with minimum bulding code provisions such as equitable access and energy efficiency
features.
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4.40 According to the Construction Auditing Policy, audits are intendeprévide a
means of measuring the effectives® of the decisiommaking skill of building
certifiers, buitlers and building assessor$he audits aim to identify where the
system is failing, as well as where individuals are failing, so that corrective
measures can be considered.

4.41 In addition, he purpose of auditing certifiers is to ensure thatlicensing
requirements are met and thathe certifierdemonstrates sound judgement and
decisionmaking skillsvhenadministeingthe Building Act 2004

4.42 Auditsare classified intadwo main categoriesadministrative (ordesktop; and
on-site.

4.43  Administrative audits of agifiers consist ofchecking inbrmation on building
approvals, supporting documents and plans for compance with relevant
regulatory andcode requirements and for consistency with industry standard
practice for nominateatonstruction types.

4.44  These auditsaim to identify systemic errors or departures from radistrative,
legislative orcode requirements an@re used toprovide feedback taertifiers
on areas of norcompliance ando recommend areas for improvementt is on
the results of these audits thamdustry notesare developed.

4.45 The Directorate has set an internal target of auditit@ percent of the
DevelopmentApplicationexempt buildingapprovals issued by building certifger
14 YSYGA2ySRIZ Ay -iBRShuabReptBhisiia?ghthad Be@d H N1 M H
achieved.

4.46  This has been confirmed in correspondence to a constituent on 7 June 2013,
where Minister Corbell advised:
Each year ESDJfhe Directorate]audits at least 10% of all building approvals including
audits of developments exempt from reqing a development approvaPart of the audit

is to confirm whether the building certifier for the work has complied with their
responsibilities under th®lanning and Development Act 2007

4.47  While 10 percent of Development Application exemptions are aadit the
audits do not examine the fundamentally important question of whether or not
the development should have been certified as exempt in the first pla@ely
certifier-submitted documentation is reviewed to ensure that all relevant
documents have beesubmitted.

4.48 A small number of exemptions each year should be audited to ensure that the
correct decisionshave beenmade and that thedevelopmentshave been
Development Application exempt assessagpropriately Thisshould provide
the Directorate and cmmunity with increased assurance that these assessments
meet legislative requirements, andhould also identify areas for potential
improvement via training of licenseeslt may also deter action of improper
influence.
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4.49

4.50

451

While the Construction Auditing Poji states that audits are carried out on
target groups and/or all certifiers on an annual basis, this does not appear to be
occurring. A review of audits identified that they were selected in a
predominantly random way, and do not expressly target ceitsfifor which
there are specific concerns.

More effective results could be achieved by targeting areas identified by the
number of complaints raised on particular issues or recidivist certifierbe
identification of these risk areas could be achievedrotigh better

O2YYdzyAOFGA2Y 06S06SSy (GKS S5ANBOG2NI 01SQa

Utilities Land and Lease Regulation Section.

The Directorate is currently drafting a new audit policy to address this malter.

has advised that audits of certifeh Q | OUABAGASE gAff Y24
towards specific issues which the Directorate identifies as problems in the
industry. This will allow for targeted followp audits on specific certifiers who

have been norcompliant. Finalisation of this rased policy is anticipated

in 2014.

Recommendatior/ High Priority

The Environment and Sustainable Development Directorate shmpdove its auditing
of Development Application exemption assessments by:

a) continuing to évelop and implement aystem for targeting audits; and
b) Ay Of dzZRAYy 3 I dzZRA (& (i Becisod to&sdedehdgvSloprhehtasl

exemptis correct.

Complaints

4.52

4.53

4.54

4.55

The DirectorateK 1 & RS @St 21LISR | Tl OGaKSSU 6KAOK
on feedback, including complaints. Complaints regarding planning and
development issuemust be submitted to the Directorate in writing, unless they
relate to an issue where life is at risk.

Once received, complaints are classified as either planning anelafmentor

construction issuesComplaint ardriagedby a Compliance Managartto one of
several priority categories, category one being those that are a risk taride
thus of the highest priority

At this stage,complaints are recordecby the Compance Manager on a
spreadsheet andallocated to individual inspectors for investigationThis
allocation is based on balancing the complexity of the issue with the skill set of
the individual inspector.

At present, the policies and procedures guiding thaging of complaints and
allocation of complaints to inspectors aredequate.
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456 The triageprocess is currently reliant on the knowledge and experience of the
Compliance Manager and is not formally documented in any policies or
procedures in the Directate.

4.57 The Directorate has developed a standard operating procedure for complaints
handling. This operating procedure does not represent current practi¢ear
example, no mention is made in the operating procedure of the criteria for the
triaging of compints or the process undertaken to allocate complaints to the
most appropriate inspector.

4.58 In addition, unless a complaint progresseghe case trackingprocess discussed
at paragrapht.38 there is no managerial oversight ohe progress of a
complaint to completion. This leaves the process open to manipulation, and
gives both the compliance manager and the inspectors the ability to not
investigate a complaint without detection.

Investigations

4.59  Under the complaints policyhe InvestigationTfeamis required to investigatell
formal complaintaunder planning and construction law#navestigations are only
commenced in response to complaints.

Table4.2: Number of complaints invesgations completed (2012013)

Financial year Investigations completed New complaintslodged
201011 849 412
201112 647 684
201213 668 787

Source: Environment and Sustainable Development Directorate annual re@6d8-11, 201112 and 201213

4.60 Historically, certifiers have not been targeted for investigation, with the majority
of Directorate oversight activity instigated due to complaints from the public.
Table4.2 shows that, while the number of overall investigations cortgudehas
remained relatively steady (around5@) from 2011-13; the number of
complaints received has risen sharply from 412 in 201@o 787 in 2012A3.

4.61 1t is difficult to determine whether this increase in complaints is due am
increasein the number & issues identified,an increasein the number of
developments(which would make the percentages the same) orimereased
awareness in the community regarding how to make a complaint.

462 LY |RRAGAZ2Y (2 (0K2aS adomYAUGldG§SBnu@betr GKS
of complaints are submitted to the Minister and referred to the Directorate for
investigation.¢ KSaS O2YLJX I Aydia R2 y2i dzyRSNH?
Theyare responded to as high priority complaints regardless of the nature of the
complaint. It may be more equitable and effective if the system for managing
complaints made to the Minister is the same as that used for managing
complaints made to the Directorate.
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4.63 The investigations team is made up of eight investigators and one umagea.
At present each inspector manages an average of 50 active investigations at a
time. Thehigh number of cases has resulted ilagk of monitoring and peer
review. This workload is considered unsustainable by the Directorate.

4.64 A 6 September 2013 ief to the DirectorateQ & 5 AG¢ke@lidBddsed the
workload of the investigations team and proposed a new enforcement policy
that would decrease the number of complaints that required investigation by the
Directorate. The brief stated that there wereurrently 48lactive investigations,
many of which related to Class 2 multit buildings and required increasingly
complex evidence gathering.A new enforcement policy, agreed to by the
Minister and undergoing implementation from March 2Qlimsto reduce the
number of complaints investigatedlhenew policy requires that if the resources
required to investigate a complaint are determined to be disproportionate to the
alleged offence, the Directorate may choose not to investigate or seek
enforcement &tion. The approach is a similar investigation strategy to that
taken by the Australian Federal Police and the Director of Public Prosecutions.

4.65 Those complaints that would not be investigated included minor maintenance
and cleaning issuethat could be adressed via private legal action.This
approach was predicted to result in a 20 pent reduction in theteamQ a
workload.

466 LG A& RAFFAOMzA G G2 lFaasSaa GKS fA1StAK2
workload, as the result is dependent on a numbéfaxtors, including the nature
of the complaints that are lodged with the Directorate

4.67 A senior member of the investigations team advised that the Directorate would
consider conducting a review of the effectiveness of this policy in reducing
workload. This type of review is critical to ensuring that thrdended aim of the
policy is achieved.

Recommendatior

The Environment and Sustainable Development Directorate should asses
effectiveness of its new enforcement o} for managing complaints to determirifeit
KIFda NBRdIzOSR (KS 5 KhnRidsie? dNduld Be@énsulied tddietedmi
whether complaints made to him should also be subjected to the enforcement polic

Monitoring of investigations

4.68 Monitoring of investigationsin response to complaint@nd their results is
inadequate and is not guided by a formal system which includes comprehensive
policies and proceduresDue to the current workload in the investigation team,
no routine review of investigens, or their results, is conducted outside of the
case tracking process discussed at paragrdfB Without monitoring there is
potential for investigatordo not investigate complaints about certain céis,
or to respond to complaints inappropriately, withotltis beingdetected.

Single Dwelling Development Assessments Page71l



Certification

4.69 While it is not necessary to review every investigation, conducting a
samplebased audit of investigations and theesults could enhance monitoring
and provide the Direct@te with assurance that theesultsfrom investigations
are compliant with legislation

Recommendatiord

The Environment and Sustainable Development Directorate should develo
investigations monitoring system, which isiided by policies and procedures, a
includes a regular review of the progress and results of investigations and complair

470 hy HWT {SLIWGSYOSNIHunmo (GKS 5ANBOG2NI GSQa
Committee agreed to the purchase, installation anskeuf an investigations
software program to improve documentation and reporting by the investigations
team stating:

The software program does not replace any existing software used by the investigations
and breach management team but rather introduces ewnefficient way in managing
investigations at a criminal standard to support breach management functions.

471 ¢KAAa aeéadsSYy KIFIR y2G 06SSy AYLIX SYSYUiSR o¢
fieldwork. However, correspondence from the Directorate ofMay2014
advised the:

.. investigations management system has been deployed within the Construction
Investigations Team.

Penalties

4.72  As mentionedin paragraph2.20, a certifier may have disciplinary action taken
against hem, including the issuing ademerit points. Their licence can be
cancelled, suspended or conditioned to restrict the activities that can be
undertaken

4.73  While certifiers are liable via civil action for any rectification works that occur as
a result of nm-compliance offences, the current maximum financial penalty for a
O S NIi mdnxdnhliBrge offence under th&uilding Act 2004s 60 penalty
units, which equates to $800.

4.74  In comparison, theConstruction and Energy Efficiency Legislation Amendment
Bill 2013 (No.2)passed on 25 February 20I4yvisedthe maximum penalg for
builders for norcompliancewith building codeto 300penalty units, equating to
$42,000.

4.75 In New South Wales, the maximum financial penalty for misconduct by a certifier
is $110,000 In Queensland, a certifier may be fined up t665 penalty units at
$110 each for not acting in the public interesthis equates to over $183,000.
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4.76

The transcript from one ACT Civil and Administrative Tribunal trial involving a
certifierindicatedthat i KS OSNIAFTASNRA 3INRaa Ayoz2y

Y2YO0KZ LINRYLIWGAY3I GKS wSIAAGNI NDa azft
as was relevant for that particular offence, and a enenth license suspension,
gl & WNRARAOdz 2dzaf&Q avylffo

4.77 Compaed to other jurisdiction® LILINR | OKS&azX (GKS !/ ¢Qa
may not deter offences. The Directorate should review the penalties for a
deliberate breach of relevant Acts and codes.

4.78 In addition, here is no publiclyavailableinformation regaring certifiers who
have incurred demerit points or fines his is available in othgurisdictions such
as New South Wales and Queensland

4.79  While the Directorate has considered the introduction of a publicly available
demerit point register, it did not ogress this due to the possible unwarranted
STFSOUGU 2y I OSNIAFASNRA AyO2YS:I AT
removed.

4.80 In comparison, the Health Directorate is authorised to publish proven offences

against theFood Act 2001unless the curt has made an order preventing
publication, the case is within the appeal period, or an appeal has been lodged.

4.81 A public demerit points register of certifiers and increasing penalties may further
deter improper behaviours.

RecommendationlO

The Environment and Sustainable Development Directorate should review and ref
the Minister on the merits of:

a) AYONB I aAy3a LISyl f i icbrapliarc@ Wilh Felevant Acts Aad
codes; and

b) publiclyreporting the demeritpoints of certifiers.
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5. DEVELOPMENT APPLIOANIS

51 This chapter describes the safeguards used by the Environment and Sustainable
Development Directorate to mitigate the potential for improper influence.

5.2 As mentioned in paragraph®.9 and 3.10 the safeguards used in this audit to
assess the management of the risk of improper influence in the Development
Applicationassessmenprocesseither on a case by case basis or systeite
include: ertainty, adequate documentationcommunity consultationsecurity of
access to information by relevant officers; decisimaking authority; balancing
competing public interests;educing complexity third party appeals and risk
management

Conclusion

There is inadequa documentation of the assessments made by Directorate asse
officers and peer reviews are not always undertaken for developments assessed
the Development Application Merit Track process.

Furthermore, KS &G F YR NR 62 NRAYAA RFQ 1RSI M7 RG
homeowners is unnecessarily confronting; this needs to be changed as the issy
GNAIISNBR AG Y& 06S RdzS G2 AaadzsSa 2dzi

Keyfindings

f The complexities and discretionary nature of aspect§i &€ S ! / ¢ Q& LJi
results in uncertainty and thereby creates a risk that improper influence may ¢
(paragraphb.16).

T ! ydzYoSNJ 2F (GKS S5ANBOG2NI GSQa 2 LISNJI
assessments do not contain an identified review date, and do not appear to re
current work practicesp@aragraphb.17).

1 There was no evidence that there was any peer review undertaken of
Development Applicadn assessmentdor over half of the sven case studie
(paragraphb.27).

1 Developments that attract a significant number of representatick®pr more, are
considered at a higher level: the Major Project Revi@wup paragraphb.44).

1 Records of the basis for assessment decisions were not completeot all factors
considered were documentegaragraphb.58).

1 Information retained on the Case Studyes lacked sufficient detail to easi
understand why certain elements of a development complied with a
(paragraphs.58. The expert advised improving documentation to address
Y I (i (wBuNDnd¥be an onerous task |&bes khal add to the assessment proce
it simply requires the conclusions made by the assessing officer to be ref}
(paragraphs.63).
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1 There islow risk thatelectronic Development Application files could be accesse
altered inappropriatelyaragraphb.67).

1 Although the eDevelopment systemwith its standardised documentatio
requirements has resulted in improvements the qualityof entry materiaj there
are still inadegacies in the quality of Development Application material submit
(paragraphb.73).

1 Guidancefor Development Applicationss inadequée for those applicants seekin
development approval for work already undaken as a certified exemy
development (paragraphbt.82). Furthermore, communication with som
homeowners/applicants in these cases is pqmaragrapht.83).

CKSYWNREtSR ! O0ADAGEQ Y 2péraghaph®ac)ii A 2 v

The implementation of the 2011 Risk Management Plan has been staged, W
initial pilot of the branckspecific risk registers conducted the Corporate Branch
The Directoratenvide implementation of brancispecific risk registers was n
endorsed by the Executive Management Board untidd8e2013. As a result
implementation has been slogparagrapht.118.

T ¢KSNBE Aad y2 YSyilAzy Ay (GKS S5ANBOI03Z
improper influence on Development Application assessment office@ven the
importance of such a risk, it needs be explicitly consid¢padagraphs.115.

CERTAINTY

5.3 The Independent Commission Against Corrupfib&ICAG Anti-corruption
Safeguards and thSWPlanning Systemeport states that

In planning, there has long been a conflict between legatac#tly ard a desire for

flexibility to adapt to unusual or unforeseen circumstancddexibility has typically been
delivered by providing greater discretionary powers to decisitakers. Such discretion is
often not subject to a clear set of criteria.

5.4 The reportfurther states that

Excessive discretion in the planning system creates uncertainty about planning rules and
how decisioamakers apply such rules when determining development and planning
proposals.

The lack of certainty surrounding planning rules aridnping decisions can lead the
community to believe that controversial decisions have been corruptly madleystem

that is, or is widely perceived to be, conducive to corrupt conduct can reduce public
confidence in the integrity of ... government.

5.5 Qear criteria to guide decisions and the existence of a consistent
decisionmaking are necessary taeduce the risk of impropeinfluence in
decisionmaking as evidenced by thtiCAQ a NB O 2 Y YoSh¢ RdwiBauthy
WalesGovernment:

... ensure that discretioary planning decisions are made subject to wiaed sets of
criteria that are robust and objective.
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Discretionaryand qualitative planningcriteria

5.6 In the ACTDevelopmentApplications ae assessed against the relevamecinct,
development and general pdaing codes which supportthe Planning and
Development Act 200 its regulations andthe Territory Plan

5.7 Asmentionedin paragrapi2.13 each precinct, development or general planning
code

... has a number of elementsEachelement has one or more rules, and each rule has an
associated criterion (unless the rule is mandatoryRules provide quantitative, or
definitive, controls.By contrast, criteria are chiefly qualitative in nature.

5.8 For singledwellingdevelopments, thes requirements:

1 guide assessment oproposed developments against mandatory planning
rules; and

1 allow discretionby decisionmakers by having a set of criteria against
which deviations from mandatory rules can be assessed.

5.9 Thediscretionaryand qualitatie nature ofi K S planfify &riteriais at odds
with L / ! dalfér mandated sets of robust and objective criteria, and therefore
limits the certainty relating to planning requirements.

5.10 For example, many of the planning criteria in the Single Dwellitausing
5SSt 2LIYSyld /2RSS NBI dzA NB cofisistendy with theS @St 2
desired charact&p Bowever, there is a lack of clarity tme definition of\tlesired
characteQ ®

1  The Territory Plan provides that:

Desired character means the form of demainent in terms of siting, building bulk and
scale, and the naturef the resulting streetscape that is consistent with the relevant zone
objectives, and any statement of desiredaracter in a relevant precinct code.

i Precinct codes provideome level of gidance on the character of selected
individual suburbs or districts. However, there is no clarity on how
F OKAS@SYSyYyil 27F Ydodrglizharaded yO& @2 1&S 1KS2
Theseassessmentsre atthe discretion of Environmdnand Sustainable
Development Directorateassessingfficers.

5.11 In commenting on the nexus between planning rules and criteria, Ahdit
h ¥ T AnOepdndentexpertstated that
The rule outlines numerical requirements whereas the criterion allows for a value
judgement. Howe\er, there is no connection between the twdhere is no indication as

to how far beyond the numerical standard outlined in the rule is possible before the
criterion will not be satisfied.

5.12  AsstatedbyICAC

The existence of a wide discretion to approvwejpcts ... creates a corruption risk and
community perception of lack of appropriate boundaries.
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5.13

5.14

5.15

5.16

As evident by the community representations considered by the Environment
FYR {dzadl Ayl 0fNajor5PEofe& tRevielv Sxbum @lation to
CaseStudies1 and 2,the ACT community perceivebat there isa lack of
appropriate boundaries due to the discretiary nature of planning criterja
particularly in relation toElement 2: Building and Site Controfsthe Territory
Plan which seeks:

... to ensure bildingsare compatible with, and compheent, the built form, siting and
scale of surrounding properties and area of an rampiate residential character.

The lack of certaintyis exacerbatedoy the volume ofplanning lawsregulations
and supporting codesvhich address a growingumber of policy requirements
and have been the subject of numerous amendments.

Since its notification on 13 September 2007, the overarctitgnning and
Development Act 200fas undergone 41 revisions (some of them minor), while
the Territory Plan has been republished for variations ti®&s between
February2008 and Januar3014.

Assessing a Development Application involves understanding the complexities of

the Territory Plan and its supporting codes and rulékhe complexitiesand
RAZAONBGOGAZ2YINE yIFGdzNE 2F FaLlsoda 2F (K
uncertainty and thereby creates a risk that improper influence may occur.

Consistency in decisiemaking

5.17

5.18

5.19

The Directorate has developed a suite of standard operating procedures and
G2N] AyadNHzOGA2ya G2 3I-dekiR$ A minbeyofthey 3 2 F ¥
5ANBOG2NI 41SQa 2LISNI GAy3 LINPOSRdzNBa T2NJ
not contain an identified review date, and do not appear to reflect current work
practices. For example, the requirement to electronically submit all
Development Applications through the eDevelopment system, introduced

in 2012, substantially changed the processing of documents and naming
conventions but it is not yet reflected in the work instructgon

Furthermore, the June 2013 internal audit reviewoK S 5 A NJBo@upoiNd ( S Q a
and faud prevention measures found alherence to standard operating
proceduresand workinstructions could be improvegdstating

... despite the detail in the work instrtions for merit and impact track development

applications, policies and procedures were not being strictly enforced for all development
applications

The same internal audit review also conducted a deslp scan of

22 Development Applicationsnder the Merit Trackprocess andound that:

T 10(45percemRAR y2i KI @S I O2YLX Sinfelr Wt S3IA
0NJ O1sQ T2 NXY

T seven(32 per cen) RAR y20G KIFI@gS | 0O2YL)X SGSR
NEB Ij dzA NB Y Sy (iasseds@eddvaporantll O] Q
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i thirteen did not have required information retained on their electronic files
regarding issues such as approvals or Notices of Decisions

5.20 Adherence to standard operating procedures and work instructions facilitates a
consistent apprach to assessments and decisimaking. In addition, it can act
as a safeguard against improper influendeK S 5 A NB OG 2 NI G S0a LJ2 2
standard operating procedure requirements therefoegposes it to improper
influence

Quality assurance

5.21 While onsistency in Deslopment Application agssment decisionsan be
increased byadherence tostandard operatingproceduresand work instructions
it can also bdurther enhanced bysubjectingDevelopment Applicatiodecisiors
to quality assurance.

5.22 As stated in the Australian National Audit Offi€ed al NOK HAAT 3 d:
Administering Regulatign structured and systematic quality management
procedures provide assurance that decisions are: made in accordance with
defined procedures; of the highest quality; aace lawful. Accordingly, quality
assurame is a safeguard.

5.23  The Australian National Audit Office guide suggédstonsideration of a range of
guality managementools such as

Appointing a quality manager

Using quality control techniques in key processes
Publishing a quality manual

Subjecting ky regulatory processes to peer review

1
1
1
1
1 Conducting quality assurance reviews of regulatory activiaes

i Measuring, analysing and reporting on quality outcomes, including setting
targets and using benchmarking techniques

524 ¢ KS 5ANBO0 2 NI ty&Sumnce pfogréniascognisiedalthe Audit
hFFAOSQA HAMH LIDNEBpNENE KpplBatioh daitl AApproalT
System for High Density Residential and Commercial Developrdriteat time,
one officer undertook selected reviews tensure compliance with standard
operating poceduresand work instructionghereby providingoversight of the
development assessment processThe Directorate ceased routine quality
assurancerocesgsfor single dwelling developments in ea2013
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5.25

5.26

5.27

5.28

5.29

5.30

5.31

5.32

ThS 5 A NB Gtardavdl dp&r&itig procedure for Merit Track assessments
states that an assessing officer assesses an application for a single dwelling
development and signs the final Notice of Decisiohhe standard operating
procedure requires that:

Whenever the Caseffiter is permitted to make a decision the NOD [Notice of Decision]

should be reviewed by same or higher level Case Officer to ensure all issues have been
addressed and there are no errors in the NOD.

However, no further guidance is provided on how suak\aew should occur or
what the focus of it should be.

There was no evidence that there was any peer review undertaken of the
Development Application assessments torer half of the severtase studies.

¢tKS S5ANBOG2NI 61SQa al 22 NICasHBt@liepiandmS JA S g
but there was no documentation of any peer reviewany of the other case

studies.

In Case Study 3, there was evidence that a senior officer had accessed the
electronic file before the Notice of Decision was signethwever, intwo of the

cases (Case Studies 5 and 6), no senior officer accessed the electronic file until
after the Notice of Decision was signed; and in one case (Case Study 7), no senior
officer had accessed the electronic file at any point.

This lack of peer réaw increases the risk of inconsistency in decigimaking.

For Case Studies 5 afidrefer to paragraph8.119and 3.137), the expert would

have refused the develapents, even though these developments were
approved by the Environment and Sustainable Development Directorateeer
NEOASSs LINRPOS&aa Yleé KIFEIFS ARSYUAFASR GKS
While a review of the inconsistencies between the experd the Directorate did

not reveal improper influence with respect to the seven case studies, this may

not always be the case.

The June 2013 internal audit review @dfrruption andfraud prevention in the
S5ANBOG2NF GSQa LI Istatgdhgta | LILINR G £ LINR OSaa
... there was a lack of clarity on what the trigger is for identifying complex and non
complex development applications, when caow this triggers peer or management
review and how this review should be documentdtiwas also unclear when the triggis

for the assessor not being able to be the approver of the application for complex
development applications.

Given thisthe review recommendd that

... work processes be updated to clearly define complex and-ammplex development
applications and bw this triggers peer/management review and when the assessor
cannot be the approverlt should also document how this review should be recorded.

The Directorate agreedo the above recommendation Implementation was
initially planned to be completed by31December 2013 However, the
Directorate is still in the processes of amending its policies and procedures to
include an internal peer review process.

Pages0
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5.33 A peer review process should provide a safeguard against inappropriate
decisions and guide considermani of reasons for inconsistent decistomaking
including exploring if the inconsistency was due to improper influence.

Recommendationl1

The Environment and Sustainable Development Directorate should develop
implement a peer review quality control process for Development Application M
Trackassessments thelp achieve correct decisions.

BALANCINGOMPETIN®UBLIGNTERESTS

5.34 The ICAQ &nti-corruption Safeguards and thBISW Planning Systenmeport
states:

There will &vays be community debate over whether an adequate balance has been
maintained between competing economic, social and environmental dimensions.
Nevertheless, it is important that planning legislation addresses this issue by recognising
and providing guidace on the weight to be given to competing public interests.
Disregarding or placing undue weight on relevant public interest objectives leads to
perceptions of bias and corruption.

5.35 The report further stats:

Any decision to make a particular objectiveemminent is a prerogative of the
government and not the concern of the Commission; however, such an approach ought to
be clear on the face of the legislative requirements.

5.36 Inthe ACTSection 6 of thePlanning and Development Act Z0&tatesthat the:

... object of this Act is to provide a planning and land system thattributes to the
orderly and sustainable development of tB&Tconsistent with the social, environmental
and economi@spirations of the people of the ACT.

537 ¢KS | OGQa adzLlRknNidicodd seekStblIsdhidva mhks byorf
example requiringlimits on building heights and sizggttingminimum setbacks
from property boundaries,jn orderi2 ol fFyOS Iy | LILX AOI Y
interests withsocial concerns such #se privacy of nghbours.

5.38 However,the Planning and Development Act 2Q0erritory Plan, and cod&s
sometimes have inherently competing social, economic and environmental
interests. As noted in paragrapl2.12 there is a hierarchy or order of
precedence of Territory Plans amddes. However, there are also other Acts
that interact with these planning requirements and can present competing
interests.

2L Or, for that matter, internal instructions to assessing officers.
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5.39  While entity referrals and community representations are two mechanisms in
the Development Aplication assessment process that are used to identify, and
seek to balance, competing interests, it was not obvious how priority was given
to the competing interests.For example, it was not clear why the development
application for Case Study 4 was apged, despitethe Conservator of Flora and
Cldzy Qa4 2 o6 arémovaioRay/régulaied treé (efto paragraphs3.102
and3.111).

5.40 Where relevantreferral entities are invited to consider thimpactof a proposed
development. Keyreferral entities in the DevelopmenApplication assessment
process arshown inFigure 5.1.

Figure5.1 Responsilities of key referral entities

wManages municipal assets and services including roads, footpaths
GOl RNl IRSTERYEl  and verges, traffic and vehicular access, parking, public
transportation and waste management

wProvides advice in relation to nature conservation, including on
species and ecological communities that are threatened with

(@) pkl=a 10l poit = o) = b=1gle 10! - extinction and processes that are ecologically threatening.

uResponsible for the Tree protection Unit which regulates protected
trees in the ACT in accordance with theee Protection Act 2005

wAdministers theEnvironmental Protection Act 198nd
Environmental Protection Regulations 2@@Bich regulate waste
water reuse, air quality, contaminated sites, hazardous materials,
noise, water quality and other environmental activities.

Environment Protection Agenc

wResponsbile for the identification and assessment of nominations
Heritage ACT to the ACT Heritage Register and providir_lg_ advice_on appropriate

conservation of cultural, natural and Aboriginal heritage places and
objects in the ACT.

wOwns and operates the ACT electricity and gas networks and
manages the ACT water and sewerage network on behalf of ACTEW
Corporation.

Source:  ACT AuditoD Sy S NI f DRevelopriefit AplEation and Approval System for High Density Residential and Commercial
Developments Report No. 4/2012012
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5.41 TheDirectorate considers theesponse®f all referral entities

... development approval must not be given @mdevelopment proposal in the merit track
if approval would be inconsistent withny advicdemphasis addedyiven by an entity to
which the application was referred. unless the person deciding the application is
satisfied thatg

a) the following havebeen considered:
i) any applicable guidelines;

i) any realistic alternative to the proposed development, or relevant
aspects of it; and

b) the decision is consistent with the objects of the Territory Plan

5.42 Identification of ommunity stakeholder interest relating to each Development
Applicationis sought through direct invitations sent to neighbowadjacentto
the proposed development

5.43  Most single dwelling Development Applications do not receive representations.
Where community interest in a particuta development increases the
Development Applicatiors dealt with by more senior officgeras shown ifmable
5.1.

Table5.1: Classification to make a decision in the Merit Assessrngack

Decision Type Internal Referral
Classification | Number of Approve | Conditional | Refuse Reconsider| Major Project
level? representations Approve Review Group
ASO 3 0 X X X X X
ASO 4 0 P P X X X
ASO 5 XM P P X X X
ASO 6 XKH P P X X X
SOGC XK P P P X P
SOGBand | 10+ P P P P P
above
Key: X An officer at this level is not permittieto make this type of decision

P An officer at this level may make this type of decision, subject to delegation undéliaheing and Developmer
Act 2007

Source: Adapted from Environment and Sustainable Development Directovéitek InstructionClassification to make a decisign
Revisior8.0

2 The Executive Director, Planning Delivery must determine the application if the Development Application form includes a

declaration of a conflict of interest.
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544 ¢KS 5ANBQYZANINGSSFORGNNT t Q 62N] AyaidNHzOGAz2Yy
attract a significant number of representatis, 10 or more, to be considered at a
higher level: the Major Project Review Groupternal referral of a development
proposal to the Major Project Review Group is also required for single dwelling
developments if:

1  the application is required to be refiesd to the Executive Policy
Committee; or

there is Ministerial interest in the development proposal; or

it is proposed to grant an approval that would be inconsistent with any
advice given for regulated trees and/or heritag&his occurred in one of
the dngle dwelling developments considered in this audit (Case Study 4); or

1 it is proposed to grant an approval that would be inconsistent with any
advice giva by an entity to which the application was referred under
Division 7.3.3 of thePlanning and Developent Act 2007(this does not
include noamandatory referrals); or

1  the relevant section maager determines that the development proposal
should be referred to the Major Project Review Group.

5.45  Other triggers for referral to the Group relate to Estate DevelepmPlans,
proposals that are in the Impact Track, declared as a major project, or that raise
a major policy issue.These triggers are not likely to be relevant to single
dwelling developments.

5.46  CaseStudies 1, 2 and 4 were referred to the Major ProjecwiB@ Group.
Although this occurred, it was done without tleebeing any clear guidance on
the weighting to be givento competing interests from community
representations when assessing a Development Applicati@uidance would
assist in achieving conssicy in decisions

5.47  Applications receivindlO or more representations are also referred to the
5 A NB O (i Rebidion ddrance Panelt KS S5ANBOG2NI 1SQa WLy
work instruction states:

The primary role of the Decision Assurance Panel (DAP)oisensure the
outcomes/recommendations from MPRG [Major Project Review Group] and EPC
[Executive Policy Committeegferrals have been suitably addressed in the assessment
process and reflected in the draft Notice of Decision and/or to decide whether igidec
needs amending.

5.48 The Chair of the Decision Assurance Panel will then sign the Notice of Decision.
This is a safeguard against an inappropriate decision being made.
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5.49 A 2012 performance audit by the ACT Audit Office, Development Application and
Approwal System for High Density Residential and Commercial Developments,
stated that:

Although considered a valuable mechanism for providing assurance over development
applications decisions by senior Directorate stakeholders, the internal referrals to the
Major Projects Review Group and Executive Policy Committee can lead to delays in the
development application approval process.

550 As recommended by that audit, the Directorate agreed to review the Major
Project Review Group and Executive Policy Committee, with th5 A NS Ou 2 NJ U
201112 Annual Report advising that:

The Directorate acknowledges that better and more strategic use could be made of both

the Major Projects Review Group and the Executive Policy Committee and has begun work
to review both their scope andperation.

551 | 26 SOSNE GKS WLYGSNYyIf WwWSFSNNIEQ 62N
May 2012.

ADEQUATE DOCUMENTANI

552 ¢ KS L/ !-dougtion! SAféghiards and the NSW Planning System report
notes:

Transparency is arimportant tool in combating corruptn and providing public
accountability for planning decisionsA transparent planning system ensures the public
has meaningful information about decisionmaking processes as well as being informed
about the basis for decisions.

5.53 ICAC promoted:
1  transparencysurrounding professional advice and decisioaking;

T WLINRPGAAAZ2Y 2F LlzotAOfte FOFAflIofS AYyTF:
understand what is being proposed, why decisions have been made, what
has influenced those decisions, and the processes ingoinemaking a
RSOAAA2Y QT | yR

f WwO2YYdzyAleé 3IFdzZARSEfAYySa 2y RS@St2LIYSyl
of explaining the planning system and informing the public about
Saldlof AaKSR ae2aidsSya YR LINRG202f a0Q

Documenting decisions

5.54  Clear documentation of the ratioralfor Development Application decisions is
an essential safeguard to manage the risks identified by ICA@nsparent
documentation of decisions can inforstakeholders of the basis of a decision,
enable monitoring of consistenan decisionmaking proceses and provide an
informed response when a decision is challenged
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5.55

5.56

5.57

5.58

In support of this, KS ! dzAGNI t ALYy bl aGA2yIlf 1 dzZRAG h¥
administering regulation recommends retention of:

1 records of discussions and meetstgeld regarding thelecision;
1 correspondence with the entities involved;

1 any technical (or other) adw used in arriving at the decision;
1

evidence that the decision was made in accordance with relevant
legislative powers and established decisioaking procedures; and

1 reasas for a decision

The Directorate maintains an electronic file for each Development Application.
The5 ANBOG2NI 6SQa aidl yRFNR 2LISNI GAy 3 LINEO
assessing officers to retain the documentation recommended by the Australian
National Audit Office, except with respect to records of discussions.

For each of the seven case studies presented in Ch&pthere was evidence of
the following documentation:

1 correspondence seeking comment and advice from relevant referral
entities;

1 correspondence advising neighbours/stakeholders of the Development
Application and providing opportunity for them to make a representation;

T OKSOlftAaada NEBfFGAy3a (2 aaSaaySyida
completeness and adherence to Directorate procesgsuch as proper
lodgement);

f afomolaSR |aaSaaySyid 2F (KS 5S@St 2LIrS
gA0K We¢ SNNA G2 NB tflry [/ 2RS wS|j dzA NB*°
w S |j dzA NB Wéhgrél adRice from referral entities and community
representations had been reced, the Legislated Requirements form also
included commentary on howentity advice had been considered and
addressed. These forms are discussed further in paragr&p0 below;
and

f a Notice of Decision documenting the outcone¥ GKS B5ANBOG 2
assessment and reasons for a decision.

However, records of the basis for assessment decisions were not complete, as
information retained on the case study files assessed lacked sufficient detail to
easily understand why certain elemanof a development complied with a rule.

As discussed at paragra@35 in reviewing the seven case studies, except for
Case Studiesand4, assessment considerations for a Development Application
were only @bcumented for 25 per cent or fewer rule§his lack of transparency
leaves the Directorate vulnerable to criticism regarding the adequacy of its
Development Application assessments.

Page86
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5.59 Information recorded on th&erritory Plan Code Requirements Merit Trackd
Legislated Requirements Merit Trackssessmerst report the basis of
Development Application decisionsTherefore, officers should be able to use
these forms to understand why a development meets relevant criterion or rules.
However, these forms doah always contain sufficient information to allow this
to occur. For example, in reviewing Case Study 6, the expert assessed that the
development did not meet all necessary planning criteria as it did not comply
with two rules® ¢ KS 5 A NB O 2 NationSdia not Fpebvioez Yasyy
assessment against these two rules.

5.60 It is understood that theTerritory Plan Code Requirements Merit Track
assessment reporffocuses on reporting by exceptiorand commentary is
provided to clarify why a particular criterion oule is either met or not met
This becomes problematic when trying to assess if the correct decision has been
made or if there has been improper influencEor five of the seven case studies
(Case Studies 2, 3, 5, 6 and 7) the only information providleded to whenthe
development did not meet the criterion or ruleThis was provided to explain
why a condion was imposed. For three of the seven cases reviewed
(CaseStudies 3, 6 and), the information documented on this form was
insufficient to enabe an understanding of why decisions were made in these
three cases.

5.61 The Legislation Assessment Report form covers the legislated requirements of
the Planning and Development Act 20@pecificallySection 119 andSection 120
and was not fully completechitwo of the seven cases (Case Studies 47gnd

5.62 The Development Applications for Case Studies 1, 2 and 4 were all referred to
the Major Project Review Group for reviewn CaseStudies 1 and 4, this resulted
in the need to complete additional documentan; the Single Dwelling Housing
Development Code Assessment Checklisthis checklist contained detailed
information relating tomore than 75er cent of theapplicable planning rules,
and it provided an assessment @chNXzf SQ&a NBt SOl g/ofere 12 (K.
appropriate, stated whether the case was deemed complidbis unclear why
there is a need for the checklist as all relevant assessment information can be
included in the Territory Plan Assessment Report.

5.63 The expert who assessed the case staditated that:
DA[Development Application] 8 4SaavYSyid wSLE2NIAy3a o0& SEOSLI

The usual approach bfghe Directorate] of DA [Development Applicationhssessment
NBLEZNIAY3I woeée SEOSLIIAZYQ oO6A®PSd 2yfeé NBLEZNIA
inconsisent with the Rule or requires assessment against a spegmifierion), does not

provide any level of confidence that the DA has been assessed fully against the Code.

% Rule 32 Rear setback, Rules 88nterface, and Rule 50Private Open Space.
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The exception reporting approach fails when review of a decision considers that a
proposal does not meet the requirements of a particular ruld.the assessing officer
considered that the rule was met, there is no documentation to confirm how such
decision was arrived atThe assessment process would require the assessing officer to
conster the rule, so it is considered that documenting how it complied would not be an
onerous task (for exampldRule 2 in relation to storeys an assessment report could
hypotheticallycA y Ot dzZRS 62 NR& adzOK & aO2YLX &géia oA GK
less than 1m above ground level and the garage is therefore a basement, meaning the
RoStftAy3a AaThis woald Al étlescoineluding assessing officers for
subsequent applicationg to consider this assessmenBy necessity, the assdésg officer

would have undertaken this assessment, so the above does not add to the assessment
process, it simply requires the conclusions made by the assessing officer to be reported.

At present the exception reporting could mean that the rule was notsatered at all
(meaning the assessment was deficient), or that the rule was incorrectly applied (possibly
resulting in improved training for officers) or that the plans submitted were misleading
(possibly resulting in better communications with applicantehless some commentary

is provided by the assessing officer as to how they reached their conclusion that the rule
was satisfied it is not possible to consider the circumstances that any errors in assessment
were made.

Consistency of [the Directoratedssessment officer reporting

The applications reviewed demonstrated a significant difference in the extent of
commentary provided by assessing officers in concluding where a Code criterion was met.
In some case the consideration was reasonably documentddwever, in other cases
there was no real evidence documented as to why the application met the requirements
of the Code criterion.

5.64 The Directorate should improve the transparency of its decismaking by
requiring that assessment officers document theonsiderations against each
applicablecriterion or rule. This documentation should be succinget still
enable an understanding of why a particular rule was nwvety a rule was
assessed as not applicapte why a conditionwasimposed before approval.

5.65  Assessing officers are assigned cases, depending on workibilis a safeguard
against improper influence as it reduces the opportunity for an applicant to
direct an application to a particular assessing officer for a more favourable
assessment.

Reconmendation12 High Priority

The Environment and Sustainable Development Directorate should improve
transparency of its decisiemaking, by requiring that assessing officers document t
considerations against key mdatory rules that a single dwelling Developmg
Application is assessed against.

Security ofdocumentation

5.66 The security of documentatiomeld by the Directoratevasassessed
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5.67 The electronic files are unlikely to beaccessed or altered inappropriately
without detection as the following safeguards are in place:

1 access to the systems is password protected,;

f  Customer Servicés NB OS A LJi & Bepdratefirdin d&vélapriedty &
approval assessment;

1 applicants are required to provide proof of identity befaeDevelopment
Application can be lodge@dnd

1  the version control function of the central storage system enables the
Directorate to identify who entered a particular file aiicchange to the file
wasmade

568 TKS S5ANBOG2NI (1SQa Asysier diainisidfdrm@ationoriivhem, 3 S Y Sy {

and by whan, Development Application documentation has been accessed.
Directorate staff members are aware of this functionality, which acts as a
deterrent againstimproper alterationof files. However,no regular audits of #
accessare conductedunless fraud is suspected.

5.69 The file access log indicated thdbr the seven case studieso files were
accessed by officersf the Directorate (oreferral entities)who did not have a
valid reason to do so.

Quality of documentationsubmitted by applicants

5.70 A 2011 national report on Planning, Zoning and Development Assessments by

the Productivity Commissiéhfound that the most important factor impacting
on the ACTD 2 @ S NJ/ ¥iftlity tbo @é@nage the planning process was the poor
guality of applications entering the system.

5.71 In response to the reportin January 2012he Directorate madea number of
changes including usng a two-staged process to ensure documentation
provided by the applicant is adequate and sufficientattow an assesnent to
be made The twostaged process involves:

i an initial check conducted bylustomer Service staff that ensures all
required paperworks submittedandvalid; and

1 a completeness check conducted ag assessing officer whohecks that
there issuffidgent information® This idollowed by & assessmentf which
referral entities need to be consulteldefore a decisioman bemade.

2 Productivity Commission,Performance Benchmarking @fustralian Business RegulatioRlanning, Zoning andevelopment
AssessmentApril 2011, Volume Eigure 9.2page 380

% |f an applicant repeatedly fails to lodge the required information, a fee is imposed byiréetddate. This fee is currently $166.20

for the first failure notice issued, and increases up to $2,488.30 for the fourth failure notice. Each additional notiue théyo
incurs a fee of $1,320.60.
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5.72

5.73

5.74

5.75

In Januarn2012 the Directoratealsointroduced theeDevelopment system and
mandatedthat lodgement of Development Apphtionsoccurs usingthis system.

This has resulted in a single point of entry &irDevelopment Applications and
has forced applicants tosupport their application with standardised
documentation in terms of naming conventions, -Hayt and scaling
requirements

The eDevelopment systenwith its standardised documentation requirements
has resulted inmprovementsin the quality of entry material However,there
are still inadequaciesin the quality of Development Application material
submitted. For example, inCase Studies 5 andd the reviewed case studies
the expertassessedhat not allthe plans and associated diagrammgbmitted by
applicants were suitable to conduah assessmentstating that

The plans submitted often present measurementsnigtimes to the third decimal place)

to demonstrate compliance with the Codélowever, the plans themselves are drawn to a
scale that [does] not allow review of the stated measuremeritgaccuracies were often
identified in calculations provided on thelgms. { 2 YS LJ | vy & DindedisioisS R
approximate only @ is considered such plans ... should be immediately rejected.

The expert alsstated that

Many plans did not provide all the dimensions and calculations to undertake a full
assessment againghe Code. It is considered beneficial if applicants/designers were
made aware of the calculations an assessment officer is required to make under the Code
and include such information on the planghis issue might also be addressed if [the
Directorate] required more comprehensive Statements against Criteria or required
Statements against Rules where applicants were required to demonstrate why they
considered a Rule was met.

This issue is addressed by Recommendation 2.

Provision of information about deisions

5.76

5.77

5.78

For each Development Application, the Environment and Sustainable
Development Directorate issues a Notice of Decisiohhis is sent tothe
applicantandanypersonwho madea representaton.

The Notice of Decision has four parts:

1  part 1¢ conditions of approval (if any);

i part 2 ¢ reasons for the decision;

1 part 3 ¢ public notification and entity advice; and

i part 4 ¢ administrative information.

Part 2 of the Notices of Decision in the seven case studies clearly identified why
decisions had been maded-urthermore, by identifying and commenting on key
issues raisedthrough public notification and referral entity advice (Part 3), the

Notice of Decision demonstratevhat hasinfluenced the decisionsAccordingly,
the Notices of Decision provide transpacy.

Paged0
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GCommunicationwith homeowners/applicants

5.79

5.80

5.81

5.82

5.83

A way to increase transparency is to ensure that the community and
homeowners/applicants are well informed about planning requirements

The Directorate provides a range of factsheets about the Development
Application process

In its 2012 audit of the Development Application and Approval System for High
Density Residential and Commercial Developments, the Audit Office fbaftid
¢tKS S5ANBOG2NI SQa 6S0aAiGS LINPGARSA rmentO2 YLI S
application approval system in the ACT, providing the public and industry with
comprehensive information on planning legislation and codes, public notification
mechanisms and the entity referral proces$he eDevelopment system is supported by
online demonstrations and guidance materiat. KS 5ANBOG 2 NI 1 SQa Odza 2 Y!
is considered a valuable facility in servicing those members of the public who require
further assistance and information, or who do not have private access to the internet.

Chapter 4on certification identifiedinadequaciest y G KS B5ANBOG2NI G S
on exempt developments which do not requir@evelopment Application

approval. There are alsinadequaciesn the material sent tapplicants seeking
Development Applicatiorapproval for work already undertaken as a certified

exempt development.Whilethese are asmallnumber ofthe total Development
Applications they can be complicated, stressful for property owners and their
neighbours, and a cause foommunityconcern.

Furthermore, communication wittsomehomeownersapplicantsin these cases
is poor. Where the Directorate determines that a certificate for an exempt
development should not have been issuedhe homeowner may receive a

y 2 (AT A O boitrolRY/ActigitfQ This ridtification states thatamongst other
things

¢CKA& fSGGSNI AA G2 FTROAAS @2dz GKFG 2y X 2FFAO
Section of theEnvironment and Sustainable Development Directorate (ESDD) conducted

an inspection of theabove block. The inspection identified that you are undertaking a

controlled activity. A controlled activity is a breach of tianning and Development Act

2007 (the Act) and can incur a penalty of $6,600 for individuals and $33,000 for
corporations. Alternatively you may be issued with an infringement notice of $1,200.

The controlled activity being undertaken is; havingBailding that was constructed
without approval required by the Act, Chapter 7 (Development approv@ld)JS OA FA O f £ &

To regularisehis matter you will need to, within 30 working days from the date of this
letter, lodge a complete development application (DA) for the buildingurther
information on the DA process is available for the ESDD wehsite, actpla.act.gov.aor

by contacting a technical officer on telephone Please be advised that you will only be
deemed to have lodged a complete development application once your lodgement has
passed a completeness check and you have pai@dpipication fee.

Failure to comply with this request may result in a shcawusenotice being issued.A
show cause notice is written notice of the intention to make a controlled activity order
against you undebivision11.3.2 of the Act.You have the opgrtunity to provide written
reasons explaining why a controlled activity order should not be made against ouw.
may also be issued with an infringement notice.
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You may also apply for additional time to comply with this requesjpplications for

additional time must be made in writing prior to the expiration of the 30 working day
period. Your application should outline the reasons why you are seeking the additional

time including the amount of time you require to comply with this requeshe reasons
you put forward will be considered in making the decision.

5.84 In Case Studies 1 anfl, 4t KS y 2 ( A ¥ AConkrdlied 20 A2@H adé Q W
acknowledge that
1  the homeowner had their development assessed throughDieselopment
Application exemptionprocess;
1  there was a specific issue that generated the notice, for exantipée,the
granting of the certification exemptioshould not have occurred
1 building approval (Building Commencement Notitg)d been received
prior to the commencement of worlor
§ that a Qrtificate of Occupancy and Use was issued byGhe NB O 2 NI G S
Construction Occupations Registrar at the conclusion of workhe
Certificateof Occupancy and Use i 1S4 G KIF G GKS tAadSF
been completed substantially in accordance with e thprescribed
NBIjdZANBYSyiaQ FyR OFNNRASa (KS yI YSa
Environment and Sustainable Development Directorate and
ACTGovernment.
585 C2NJ 26y SNE>Z | fSOGSNI adldAy3 GKSANI 0dzA
may cause confusiomand alarm. The confusion may be heightened by the need
G2 WwWi2R3AS | O02YLX SGS RS@OSt2LIYSyd | LILIX A
exists and which the owner believes has bemmrectly assessed This may
explain why forCase Study,lthe box indicatig that building work had been
undertaken without approvalvas not ticked
5.86 The ontrolled Activit@ notification letter is confronting. It should be
redesigned to beustomer focused and worded s not to give the impression
that the Directorate believe the homeowner has acted improperly, the issue
which generated the lettemay bedue to issues outside of th& 2 YS2 g6 Y SN &
control. Any redesigned letteshould therefore
i acknowledge that a homeowner has had their development assessed
under theDevelgpment Application exemptioprocess
identify the issues with the certificatian
explain why the Directorate issued a Building Commencement Notice and
Certificate of Occupancy and Use and what the status of tlaegegiven
the notice; and
f includetelegd AYTFT2NXI A2y Ay GKS OdzZNNByild W,
letter.
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Recommendationl3

The Environment and Sustainable Development Directorate shoettesign their|
W/ 2y GNRBEft SR ! OGA Gwnighealviss/a?al bretich Off thieRlahning &nd
Development Act 20Q7so that it is customer focused and acknowledge preceding
events.

REDUCIN@&OMPLEXITY

587 Thel / ! Arfi-8orruption Safeguards and thBISW Planning Systermeport
states that

A straightforward regulator structure assists in the detection of corrupt conduct and acts
as a disincentive for individuals to undermine the systefrhe risk of error, which can
provide a convenient cloak for corrupt conduct, is also reduced when established
processes are cleartlefined and understood.

5.88  The reportalso stated that

Complexity creates opportunities for manipulating the system by encouraging
Go2N] I NRdzyRa¢e | yR (KS Sail oohskquéntlyStfsidifieuE | £ G SN
to detect corrupt activities in aamplex system, as any lack of clarity in a system provides

an opportunity for corrupt actions to succeedThe inconsistent decision making that

results from a complex system also makes it difficult to establish that correct processes

are being followed.

5.89 As mentioned in the ACT AuditeD Sy S Niliné 202 eport, Development
Application and Approval Systefar High Density Residential and Commercial
Developments

Jurisdictional planning and development systems by nature are complex as they have
multiple legslative and regulatory requirements, need to achieve many objectives, involve

an array of Government and neagovernment entities, need to meet high community
expectations and require efficient processes to support industry investment.

590 Therisk of influence, or norcompliant decisiormaking,grows with increasing
systemcomplexity it also grows in the absence diear documentation Undue
complexity can also decrease voluntary compliance, as noted by the Organisation
for Economic Goperation and Develapent:

...the burden of assimilating and complying with many complex and technical rules can be
unreasonable and undermine confidente.

5.91 Consideration of planning document®lating to the seven case studies selected
by the Audit Office to assess compliae with the Territory Plantook the
Directoratebetween19 and 65 days Such resource requirements, for what are
relatively smaliscale developmentsreflect the complexity of the planning
system.

% Organisation for Economic @peration and Developent, Reducing the Risk of Policy Failure: Challenges for Regulatory
Compliance2000,available atvww.oecd.org/gov/regulatorpolicy/46466287.pdf
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5.92  As discussed inh@pter 3, the Audit Office engaged an et to assess seven
Development Applications for compliance with the relevant Acts and building
codes. For CaseStudies 5 and 6 the expertconcluded that the applications
aK2dz R KIS 0SSy NBFdzaSRX O2yGNXNEB G2 0

593 AkeyFAYRAY3I 2F (GKS SELISNIQa NBLEZ2NI RAaC
dwelling code:

The code has numerous Rules/Criteria expressed in a range of different ways for similar
outcomes (e.g. setbacks & building envelopes; or private open spaces provisions).
addition, interpretations of the rule is often quite difficult (e.g. building envelope) or can
be interpreted in different ways by different assessors (e.g. what is included as private
open space).There are a number of Rules which do not clearly espthe reason/intent

for the Rule (e.g. Building Envelope is actually a solution required to achieve spatial
separation, solar access and privacy).

5.94 In public consultation on variations to the Territory Plarkey industry bod3/
expressedoncerns abouthie complexity of the planning systestating:
The industry is confronted with yet another complex documeBiven that we are always
led to believe that guidelines must be clear and unambiguous, this document certainly

does not achieve the objective otlmg clear and concise; it is both confusing and complex
in its intent...

It is likely that DV306, if implemented in its current form, will create an environment of
uncertainty, continuing the culture of decision by appeal to ACAT.

595 The complexity ofthe ! / ¢ glaéning system poses risks to the probity of
decisionmaking It is therefore important to have the safeguards discussed in
this audit in place.

GOMMUNITY CONSULTANO

596 Thel / ! Ar-@orruption Safeguards and thBISW Planning Systenmeport
stated:

Meaningful community participation and consultation in planning decisions helps ensure
that relevant issues are considered during the assessment and determination of plans and
proposals. It also allows the community to have some influence over the outah
decisions.

Community participation and consultation requirements also act as a counter balance to
corrupt influences. The erosion of these requirements in the planning system reduces
scrutiny of planning decisions and makes it easier to facilitateraupt decision.

597 ¢KS S5ANBOG2NIiSQa 6So0airdsS |Rg20F0GSa
Development Application, stating:

O«

If your development is located in an established area you are strongly encouraged to
consult with your neighbours during the desigage to ensure the development proposal
considers all of the issues that might arisEven though neighbour consultation is not
statutory it is encouraged and should occur before a DA [Development Application] is

lodged with the Planning and Land Auth;zr"ff3

Z Master Builders Association of the&&&

% www.actpla.act.gov.auftopics/design_build/da_assessment/development_applicatioasquick guide#
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5.98 DevelopmentApplications that are lodgedinder the Merit or Impact trak
processesrequire some level of notification.Exempt developments are not
included in this public notification processut homeowners/applicantsare still
required to consult wh neighbouring properties

5.99 As of 29 May 201%ingle dwellingdevelopmentscanonly be demolished and a
new dwelling erected without development approval #mongt other things,
written information including contact details, elevation and site plans an
covering information sheet has been supplied to adjoining residents before the
building work commences.In late 2013 the legislation was also amended to
ensure that a Development Application is required for the demolition, alteration
or rebuild of a dplex house.

5.100 A similar processapplies to exempt developments. To demonstrate that
adjoining neighbours have been informed of a proposed development,
homeowners are required to provide the certifier with a summary of the
information supplied to adjoiningheighbours as part of the application for
building approval.

5.101 There arecurrently two types of public notificatiorprocessedor Development
Applications

1 minor, where letters are sent to adjoining neighbours, who have
10working days in which to make a mgsentation; and

1 major, where a sign is placed on the property, a notice placed ohaily
newspaperand letters sehto adjoining neighbours, who have 15 days in
which to make a representation.

5102 Ly (KA a djdrenygyi $xE 3 K ondddethiBs@touchingor separated only
by a road, reserve, river, watercourse or similar divigiod these people receive
a notification letter Thereforenot every residenin a street receivea letter of
notice.

5.103 The minor notification processis most commonly used for iagle dwelling
Development Applicationand only directly notifies owners of adjacent blocks.
This isunlikelyto trigger many representationstHHowever, both minor and major
notifications are publicly availableon i K S 5 A NJBvEbaitad With ih8 Rtier
available for public comment

5.104 All of the seven case studies assessed as part of the daoliwwed the
prescribedminor notification process. In each case, community consultation
processes were undertaken in accordance with Blanning and Developmen
Act 2007. The Environment and Sustainable efelopment Directorate
consultation processesespondone of the key corruption prevention safeguards
identified by the IBC, refer to paragrapB.9.
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THIRCPARTYAPPEALBNDOQOMPLANTS

5.105

5.106

5.107

5.108

5.109

5.110

5.111

The Productivity Commissi@areport on Performance Benchmarking of
Australian Business Regulation: Planning, Zoning and Development Assessment
stated that

Third party (that is, nompplicant) appeals may improve the quality of decisions by
reducing he scope for deals between developers and regulators and by catching poor
decisions. Furthermore the ability to appeal an unpopular development can protect
neighbourhood amenity and enhance community trust in the systeklowever, this
comes at the cost foincreased delay for developers and possible frivolous or-anti
competitive claims.

Each Notice of Decision issued by the Directorate advises the applaraht
thosewho made representation®f the possibility of review by the ACT Civil and
Administrative Tribunal.

However the ACT) #lanning and Development Regulation 20§&ecifically
excludesthird party appealdor single dwelling developmentstating that
Merit track matters exempt from thirgharty ACATACT Civil and Administrative Tribunal]

review [...include] The building, alteration or demolition of a single dwelling, if the
development would not result in more than 1 dwelling being on a block.

In support of this, the. / ! 20f2&eportstates that

In order to balance the need to curb the potal for real corruption with the need to

avoid unnecessary delays in the planning system, the Commission believes that third party

F LISt & &aK2dzZ R 6S tAYAGSR 1hi coalKiRcRide limithdNNIzLIG A 2
third party appeals to signifamt and controversial private sector developments

Openingthird party appead for single dwelling developmentsould likely result
in significant delays and costs for homeowners/applican®here is a 28ay
time limit (from the date of a Notice of DOmsion) for anACT Civil and
Administrative Tribunal appeal to be requestedhis time limit can be extende
in some circumstances.The Civil aml Administrative Tribunal Act 20G8en
allows a period of 120 days for ttappeal to be decidedFurthermore several
extensiondo this timecanbe granted

Furthermore, the successf an appeal is likely to be exceptionally low as
historically the ACT Civ and Administrative Tribudahas upheld a high

proportion of Directorate decisioa As mentionedin the Environment and
{dzAGFAYlF0tS 5S@St 2 LIrSAhiual Répbidhe Tribtwmbl i S Q a
upheldover 90percent2 ¥ (G KS 5ANBOG2N) (S Qforibkbut yy Ay 3
of 17 appeals.

Members of the public, as third parties, can lodge a complaititg¥y consider
that a development is not compliant with the legislatiomhese complaints are
investigated by the Directora® Investigations Unit, as discussed in
paragrapls4.58to 4.66.
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RISKMANAGEMENT
Risk managemenplan

5112 ¢ KS S5ANBOG2NI SQa wHnmm wAial alylF3aSYySyi
identifying and implementing safeguds against improper influenceHowever
this is not done.

5113 ¢ KS 5ANBOG2NI 4SQ& H objestivewaretd: al yIF 3SYSy
aAYAYAAS 9Yy@GANRYYSY(d FyR {dAlGlIAYylIofS 5S@St 2L
risk through the identification, assessment, management and reporting of risk; and

9YKFYOS 9Y@GANRYYSyYylG |yR { dzall #yyod capitaise 6nS @St 2 LIY
opportunities through minimising risk and improving overall performance.

5.114 Additionally, he Directorate has advised that:

While the Plan provides an effective overarching framework for the management of risk
by the Directorate, it is reognised that there are some significant gaps, paldidy in
terms of the strategiédentification, management, monitoring and escalation of risk within
the Environment and Sustainable Development Directarate

5.115 For example, there is no mention in the Rianagement Plan of the risk of
improper influence on Development Application assessment offic&isen the
importance of such a risk needs be explicitly considered.

5.116 In light of these gaps, the Directorate engad®dCin December 2013 to conduct
a
. @YLINBKSYaArAgdS NBOASSG 2F (KS 9y @GANRYYSyYyld I yR
risk management plan.

5.117 Completion of this review is expected by 30 April 2014.

5.118 Theimplementation of the 2011 Risk Management Plan has been staged, with an
initial pilot of the branchspecific risk registers conducted in the Corporate
Branch. The Directoratewide implementation of brancispecific risk registers
was not endorsed by the Executive Management Board untiut@2013. As a
result, the implementation has beetosv.

Recommendatiorl4

The Environment and Sustainable Development Directorate showdtliderisks relating
to improper influenceas part of its current review of its Risk Management Pkard
develop a@imetableto expedte implementation ofthis plan

Fraud andcorruption prevention plan

5119 ¢ KS 5ANBOG 2 NI lrdpiba PrévdtdtiodzRIantay Rstreviewed in
March2013 The Plans linked to the ACT Integrity Policyrhis Plan gpports
governancearrangementsfor overseeng fraud and corruption prevention. It
indicates that the Directorate should
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5.120

5.121

5.122

5.123

5.124

i undertake a formal Fraud Risk Assessment on a regular basis (at least every
two years);

1 staff should be offered training sessions in fraud and corruption control,
ethics and the code of conduct as part of their induction (and on an
ongoing basis and

1 review all of its delegations and other authorisations to ensure that they
are appropriate

The Senior Executive Responsible for Business Integrity Risk woegidar
updates on the impact of organisational changes to the fraud risk profilee

new Fraud and Corruption Prevention Plan does not discuss how the Directorate
mitigates specific risks associated with the oversight and regulationhe
construction industryas it is focussedn the awareness and reportingspects of
fraud and corruption prevention

¢ KS 5ANBOI 2 Nihteindl QuiditomM@ayfUptiom amaiFsaud Prevention in
0KS 5ANBOG2NF 0 SQa Idintifigtyhaty 3 | LILINR @ £ LINE

The fraud risk asses®nt was generic and did not specifically identify key fraud and
corruption risks relating to the planning approval process.

Theinternal auditfound that fraud risks due to a conflict of interest or collusion

had not been adequately addressed by the Dineate noting, for example, that

0KS 5ANBOUGZ2NI GSQa LINE OS a airfeliest®a® Nhctive y I IS Y
and relied on staff to make a declarationThe reportalso noted that the

Directorate did not have &inal conflict of interest policy, nowere Development

Application assessment procedures and processes documented clearly.

The Directorate agreed to address these issues in its formal response to the
internal audit recommendationstating that:
The Planning Delivery Leadership Group will utade a review of the identified gaps,
establish if there are other mitigating controls and if so document thd$eisks are not

adequately addressed current policies will be finalised, work processes update and these
will be brought to the attention ostaff.

The Directorat® & A Y LI SYSy (il GA2y 2wals schédhled foNE O2 Y'Y
implementationby 31 December 2013, but is currently overdue
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APPENDIX A: AUDIT CRITERIA, ARRRCH AND
METHOD

AUDITOBJECTIVE

This audit sought to provide an independent opinion to thegislative Assembly on
whether the Development Application exempticand Development Application approval
processes for single dwelling developments are open to improper influence.

AUDIT CRITERIA

Key considerations and criteria for the audit are outliredow:
1 can certification of exempt houses be improperly influenced?

1 can tracksystem Development Applications be improperly
influenced?

1 are complaintshandling processes (regarding certification and
Development Application assessments) effectisn@®

1 is mtigation activity against improper influences effective?
AUDIT APPROACH ANIEMHOD

The performance audit was conducted under the authority of theditor-General
Act1996 and in accordance with the principles, procedures, and guidance contained in
Australian Auditing Standards relevant to performance auditing-hese standards
prescribe the minimum standards of professional audit work expected of performance
auditors. Of particular relevance is the professional standard on assurance engagements,
ASAE 330 Performance Engagements.

The audit approach and method consisted of:
1 reviewing the Environment and Sustainable Development
5ANBOU2NI 6SQ&a Llz0f AO ¢gSoaAritsSarT
91 interviews and discussions with key agency staff from the

Environment and Sustainable Developmeddirectorate and other
stakeholders

1 identifying and reviewing Environment and Sustainable Development
Directorateheld information and documentation including:

I. governance/accountability frameworks and related operating
procedures;

ii. research documents and levant reports;
iii. certifier registration databases; and

iv. Development Aplication assessment databases;
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1 identifying and documenting Environment and Sustainable
5SSt 2LIYSyld S5ANBOG2NIGSQa O2y(iNRf a
effect to policies and guidelines atmlensure compliance; and

1 independent planning expert assessment of the Development
Applications for a selection of seven case studies.

Auditing Standard ASAE 3500 requires that an audit considers events up to the date of the
report. This will be achiewk by providing Environment and Sustainable Development
Directorate opportunities to inform the audit team of any significant events affecting
audit findings between completion of fieldwork and finalisation of the audit report.
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AUDIT REPORTS
Reports Publieed in 201314

Report No2/2014 The Water and Sewerage Pricing Process
Report No1/2014 Speed Cameras in the ACT
Report No8/2013 Management of Funding for Community Services
Report No.7/2013 201213 Financial Audits
Report N06/2013 ACT AuditoiGeneral's Office Annual Report 2012
Report No5/2013 Bushfire Preparedness
Reports Published in 20123
Report No. 4/2013 National Partnership Agreement on Homelessness
Report No. 3/2013 ACT Government Parking Operations
Report No. 2/2013 Executie Remuneration Disclosed in ACTEW Corporation Limited's

(ACTEW) 20101 Financial Statements and Annual Report 2011
Report No. 12013 Care and Protection System
Report No. 10/2012 2011-12 Financial Audits

Report No. 2012 Grants of Legal Assistance

Report No. 82012 Australian Capital Territory Public Service Recruitment Practices
Report No. 2012 ACTAuditoD SY SNI f Qa ! yyiazd t wSLIZ2 NI H
Report No. 62012 Emergency Department Performance Information

Reports Published in 20112

Report No. 5/202 Management of Recycling Estates anddste

Report No. £012 Development Application and Approval System for High Density
Residential and Commercial Developments

Report No. 2012 Early Childhood Schooling

Report No. 2012 Whole-of-Government Information and ICT Security Management an
Services

Report No. 12012 Monitoring and Minimising Harm Caused by Problem Gambling in t
ACT

Report No. 6/2011 Management of Food Safety in the Australian Capital Territory

Report No. 2011 201011 Financial Auitk

Report No. £011 Annual Report 20101

Reports Published in 20101

Report No. 32011 The North Weston Pond Project

Report No. 2/2011 Residential Land Supply and Development

Report No. 1/2011 Waiting Lists for Elective Surgery and Medical Treatme

Report No. 10/2010 200910 Financial Audits

Report No9/2010 Followup audit¢ Courts Administration

Report No8/2010 Delivery of Mental Health Services to Older Persons
Report No.7/2010 Management of Feedback and Complaints

Report No6/2010 Annual Report 20040
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Report No5/2010 Delivery of ACTION Bus Services

Details of reports published prior to 20410 can be obtained from the ACT AudidSy SNI £t Q&4 hFTFAOS
ACTAuditor-D S y S Rifide@mepagehttp://www.audit.act.gov.au
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AVAILABILITY OF REPORTS

Copies of reports issued by the ACT Aueidds Y SNI £ Q&4 hFFAOS
ACT AuditoDSY SNI £t Q& hF¥FAOS
Level 4, 11 Moore Street
Canberra City ACT 2601

or

PO Box 275
CIVIC SQUARE Agd08

Phone (02) 62070833 / Fax (02) 62070826

Copies of reports are also available from the
ACT AuditoD SY SNI f Q& h Frfg/n8w.audit. ¥cEdaik.ad S Y
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